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Executive Summary 

 
Following the September 11, 2001 attacks, high-ranking United States government 

officials planned and authorized acts of torture against detainees suspected of terrorism in 

violation of both domestic and international law.  Terrorism suspects in Guantánamo Bay, Iraq, 

Afghanistan, and other sites under U.S. government control were subjected to torture and other 

cruel, inhuman or degrading treatment or punishment, including forced disappearances, 

waterboarding, sexual assault, severe beatings, mutilation or maiming, and prolonged isolation.  

This report applies a legal framework to the voluminous amount of incontrovertible 

evidence from numerous sources establishing that high-ranking government officials authorized 

torture and other cruelty that occurred in the context of detaining and interrogating detainees 

captured after September 11th.  This evidence is derived from a variety of sources including 

records produced in response to Freedom of Information Act requests; previously secret Justice 

Department memos authorizing torture and cruel treatment; documents uncovered as a result of 

ongoing inquiries by U.S. military investigators, foreign prosecutors, and international 

organizations including the United Nations Committee Against Torture; and public admissions 

by current and former U.S. government officials.  The report urges a thorough investigation of 

the high-ranking government officials who ordered and authorized the Bush Administration’s 

torture policies and also urges that domestic courts play a vital role in holding these officials 

accountable. 

More than ten years after the attacks of September 11th and the onset of the Bush 

Administration’s anti-terrorism policies, not one torture survivor has succeeded in holding high-

ranking government officials accountable in a U.S. court for torture.  While the Obama 

Administration has made positive statements about upholding the absolute prohibition against 
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torture, the government has been, to date, unwilling to take the necessary actions to provide 

accountability and redress for the victims.  Unless meaningful accountability is achieved and the 

rights of those who have been tortured are vindicated, there remains a real and undeniable 

possibility that these illegal and abhorrent acts will be repeated in the future. 

I. The Attorney General should appoint a Special Counsel to investigate torture 

allegations and prosecute U.S. government officials who planned and executed 

crimes of torture. 

 

The report urges the appointment of a Special Counsel as a critical first step toward 

achieving accountability for the grave human rights violations and other criminal acts that have 

occurred in the context of detaining alleged terror suspects since September 11, 2001.   

Independent investigation into alleged crimes of torture is a powerful domestic remedy that 

should be applied to hold high-ranking U.S. government officials accountable for their acts.  

Under U.S. Department of Justice regulations, the Attorney General may appoint a Special 

Counsel to investigate and prosecute such crimes in circumstances in which:  1) a criminal 

investigation is warranted; 2) a conflict of interest exists within the Department of Justice; and 3) 

the public interest supports the investigation. 

Applying these criteria, a criminal investigation is warranted due to the gravity and 

magnitude of the human rights abuses committed.  Because former Department of Justice 

officials were implicated in the operation, a conflict of interest exists within the agency.  The 

public’s interest in upholding the rule of law and obtaining a fair, thorough, and impartial 

investigation into alleged criminal activity by high-ranking government officials will best be 

served by the appointment of a Special Counsel. 
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II. Evidence establishes an orchestrated effort by high-ranking government officials to 

implement a detainee interrogation program that resulted in the widespread, 

systematic, and unlawful abuse and torture of detainees. 

 

Documentary evidence from well-established sources indicate that Bush Administration 

officials planned and authorized an interrogation program endorsing torture in an alleged effort 

to obtain “actionable intelligence” from detainees.   

On September 17, 2001, President Bush signed two classified presidential orders that set 

in motion programs that facilitated the use of torture against detainees.  The extraordinary 

rendition program allowed Central Intelligence Agency (“CIA”) officials to fly terrorism 

suspects to foreign countries in which they were interrogated without the restrictions imposed by 

U.S. legal jurisdiction.  Pursuant to the presidential orders, senior U.S. government officials 

began to devise interrogation practices to be used on detainees held in U.S. custody.  Around the 

same time that the first reported incidents of detainee abuse were committed, U.S. government 

officials began to solicit information from experts on the use and effectiveness of various 

interrogation techniques, including forms of torture, cruel, inhuman, or degrading treatment, and 

other types of abuse that officials referred to as “enhanced interrogation techniques.”  

To justify these practices, the Department of Justice Office of Legal Counsel (“OLC”) 

issued legal opinions, now commonly referred to as the “torture memos.”  The first two opinions, 

issued on August 1, 2002, provided a stamp of approval for the CIA’s proposed interrogation 

tactics.  The third opinion, issued on December 30, 2004, rejected several aspects of the previous 

memos’ reasoning, but the bottom line was the same:  all of the interrogation tactics were still 

legal.  Three subsequent opinions, issued in May 2005, again authorized all of the CIA’s tactics, 

concluded that even when used in combination, the tactics did not constitute torture, and 



Executive Summary 

January 2012 4

determined that none of the CIA’s tactics rose to the level of cruel, inhuman, or degrading 

treatment under the United Nations Convention Against Torture (“CAT”).  

The torture memos demonstrate that the illegal interrogation techniques were considered 

the official policy of the Bush Administration.  Repudiation of torture and accountability for the 

high-ranking government officials, including the OLC lawyers who authorized it, is an essential 

step in the process of restoring the rule of law in the United States and of preventing similar acts 

of torture from being repeated in the future. 

III.  By approving and using acts of torture against terrorism suspects, high-ranking      

U.S. government officials violated U.S. and international law. 

 

Under international law, torture is absolutely prohibited under all circumstances, even 

during armed conflicts.  This principle is codified in the CAT, the International Covenant on 

Civil and Political Rights, and Common Article 3 of the Geneva Conventions.   

In addition to ratifying all of these treaties, the United States has adopted domestic laws 

implementing the prohibition of torture.  The federal War Crimes Act makes it an offense to 

commit certain war crimes codified in the Geneva Conventions.  Officials also may be held 

criminally liable under the federal criminal torture statute, 18 U.S.C. § 2340 (“the Torture Act”).   

Furthermore, U.S. officials responsible for committing or conspiring to commit crimes in 

violation of U.S. criminal laws may be held accountable under federal law.  A number of federal 

criminal statutes, including conspiracy, solicitation of others to commit a crime, and sexual 

abuse, apply to the torture of detainees.   

The report details how U.S. guards and interrogators who subjected detainees to severe 

physical and mental abuse while acting under color of law violated the offense provision of the 

Torture Act.  Among the forms of abuses committed against detainees, guards and interrogators 

beat, sodomized, sexually humiliated, water boarded, and threatened to kill detainees.  Many of 
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these acts, when used either individually or in combination, rise to the level of torture or cruel, 

inhuman, or degrading treatment, in violation of the Torture Act, other U.S. statutes, and 

international law. 

High-ranking Bush Administration officials who participated in designing and 

implementing “enhanced interrogation techniques” may also be held accountable under the 

Torture Act for conspiring to torture detainees.  U.S. courts have held that planning and 

designing schemes to commit acts of torture constitute conspiracy to torture under the Torture 

Act and other U.S. statutes.  Moreover, in the past, U.S. courts have held government officials 

accountable for conspiracy to commit criminal acts even when those officials claimed to be 

acting within the scope of their public duties.  The report argues that officials who helped plan, 

implement, or provide legal justification for torture may be liable for conspiring to commit 

torture under the Torture Act. 

U.S. officials additionally may be liable under the Federal Conspiracy Statute for 

conspiring to commit an offense against the United States and for conspiring to defraud the 

United States.  Under the Federal Conspiracy Statute, individuals who conspire to violate U.S. 

law or to obstruct the lawful function of any federal body of government may be held liable for 

conspiring against the United States.  The report provides the framework for an argument that 

high-ranking Bush Administration officials conspired to violate U.S. laws, such as the Torture 

Act, War Crimes Act, and other federal statutes, by planning to abduct, transfer, detain, and 

implement torture as an interrogation technique.   

No legal defense may be interposed to prevent investigation or prosecution of those who 

approved or carried out torture.  The Detainee Treatment Act of 2005 purports to provide a legal 

defense to U.S. officials involved with carrying out torture.  However, under international human 
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rights standards established by international treaties and international criminal accountability 

tribunals, reliance on the advice of counsel (i.e., “just following orders”) is rejected as a defense 

to grave human rights violations, including torture.  This standard extends to all agents 

implicated in committing torture, regardless of rank.  Additionally, under the CAT, to which the 

United States is a party, officials may not cite self-defense or necessity in response to criminal 

charges of committing torture. 

The torture that occurred in the context of detaining and interrogating alleged terror 

suspects has indisputably undermined the rule of law in the United States and abroad.  The U.S. 

legal system relies on the fundamental principle that no one is above the law, even top 

government officials.  Restoring respect for this principle requires accountability and redress, 

and the first step toward that goal is a thorough and exhaustive investigation.  While this report 

strives to provide the evidentiary basis to justify such an investigation, many critical documents 

relating to torture and abusive interrogation techniques remain classified.  The U.S. government 

is unquestionably obligated to both its citizens and the international community to initiate and 

conduct a thorough and public investigation into the abuses that followed the attacks of 

September 11th.  Continued reluctance to address the wrongs that occurred in the past is simply 

no longer an option.  In order to preserve the ideals and values upon which our country was 

founded and to restore our country’s status in the global community, the report urges the U.S. 

government to finally come to terms with the torture and abuse that occurred by investigating it 

and ultimately holding the appropriate administration officials and lawyers accountable for their 

actions.
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 I. Introduction 

In the years following the onset of the U.S. military’s presence in Iraq and Afghanistan, 

numerous sources – including ongoing inquiries by U.S. military investigators, foreign 

prosecutors, foreign legislatures, and international organizations – have produced 

incontrovertible evidence that U.S. government officials and military personnel, acting 

unlawfully but under color of law, planned, authorized, and participated in the torture and cruel, 

inhuman, and degrading treatment of persons suspected of terrorism, particularly during 

interrogations.1  Reports issued by the United Nations Special Rapporteur on Torture, the United 

Nations Committee Against Torture, the United Nations Human Rights Committee, the Senate 

Armed Services Committee, the Department of Justice inspector general, and the International 

Committee of the Red Cross have revealed similar findings of involvement by U.S. government 

                                                 
1 See, e.g., SASC December 2008 Executive Summary, infra note 208; Comm. on Legal Affairs and Human Rights, 
Alleged Secret Detentions and Unlawful Inter-state Transfers of Detainees Involving Council of Europe Member 
States, Report by the, EUR. PARL. ASS., DOC. No. 10957, ¶ 280 (June 12, 2006), available at 

http://assembly.coe.int/Documents/WorkingDocs/doc06/edoc10957.pdf (finding that the United States had created a 
“spider’s web” of flight routes to transport terrorism suspects to detention facilities in Europe and around the world 
that would not have been possible without “the intentional or grossly negligent collusion of the European partners”); 
Interim Report on the Alleged Use of European Countries by the CIA for the Transportation and Illegal Detention of 
Prisoners, EUR. PARL. DOC. (Resolution P6_TA-PROV (2006) 0316, (July 6, 2006); Amnesty Int'l, Below the 

Radar: Secret Flights to Torture and “Disappearance” (Apr. 2006); CTR. FOR HUMAN RIGHTS AND GLOBAL 

JUSTICE, BEYOND GUANTÁNAMO: TRANSFERS TO TORTURE ONE YEAR AFTER RASUL V. BUSH (June 2005); HUMAN 

RIGHTS WATCH, GETTING AWAY WITH TORTURE: THE BUSH ADMINISTRATION AND MISTREATMENT OF DETAINEES  

(2011); HUMAN RIGHTS WATCH, ENDURING FREEDOM: ABUSES BY U.S. FORCES IN AFGHANISTAN (2004); Int'l 
Comm. of the Red Cross, ICRC Report on the Treatment of Fourteen "High Value Detainees" in CIA Custody 
(2007) (as quoted by Mark Danner, Voices from the Black Sites, infra note 95; PHYSICIANS FOR HUMAN RIGHTS, 
BROKEN LAWS, BROKEN LIVES: MEDICAL EVIDENCE OF TORTURE BY U.S. PERSONNEL AND ITS IMPACT, viii, 1-2 
(June 2008), available at http://brokenlives.info/?dl_id=5 (“[T]here is no longer any doubt as to whether the current 
administration has committed war crimes. The only question that remains to be answered is whether those who 
ordered the use of torture will be held to account.”); JANE MAYER, THE DARK SIDE: THE INSIDE STORY OF HOW THE 

WAR ON TERROR TURNED INTO A WAR ON AMERICAN IDEALS (2008); MICHAEL RATNER, THE TRIAL OF DONALD 

RUMSFELD: A PROSECUTION BY BOOK (2008); Jane Mayer, Outsourcing Torture: The Secret History of America’s 

“Extraordinary Rendition” Program, NEW YORKER, Feb. 14, 2005; Dana Priest & Joe Stephens, Secret World of 

U.S. Interrogation: Long History of Tactics in Overseas Prisons is Coming to Light, WASHINGTON POST, May 11, 
2003, at A1; Detainee Tortured, infra note 97. 



Introduction 

 8

officials and agents in the commission of grave abuses of detainees’ human rights while in 

custody.2  

Evidence also demonstrates that government agents and military personnel purposefully 

and unlawfully transferred detainees suspected of terrorism to other countries, outside the 

protections of U.S. law, for interrogation through torture and other inhuman methods, a practice 

known as “extraordinary renditions” or “rendition to torture.”3  These findings were confirmed in 

recent months as current and former officials of the U.S. government publicly admitted to their 

complicity in directing, authorizing, or otherwise facilitating the use of torture and cruel, 

inhuman, and degrading treatment against detainees during the “War on Terror.”4   

The act most commonly considered the catalyst for detainee abuse and torture was 

President Bush’s proclamation, on February 7, 2002, that the Third Geneva Convention (relative 

to the Treatment of Prisoners of War) did not apply to alleged Taliban and al Qaeda members 

(hereinafter “Feb. 7, 2002 Bush Memo”).5  The President’s decision also foreclosed any 

                                                 
2 See, e.g., U.N. Human Rights Comm., Concluding Observations of the Committee, United States, 
CCPR/C/USA/CO/3, Sept. 15, 2006; United Nations Committee Against Torture, Conclusions and 
Recommendations of the Committee Against Torture, United States, CAT/C/USA/CO/2, July 25, 2006; United 
Nations Special Rapporteur on Torture, Situation of Detainees at Guantánamo Bay, Econ. & Soc. Council, U.N. 
Doc. E/CN.4/2006/120, Feb. 27, 2006; HUMAN RIGHTS WATCH, GETTING AWAY WITH TORTURE:  THE BUSH 

ADMINISTRATION AND MISTREATMENT OF DETAINEES, 8,9 (2011) (internal citations omitted).   
3 See, e.g., Memorandum from Jay Bybee, Assistant Att’y Gen., for William J. Haynes, Re: The President’s Power 
as Commander in Chief to Transfer Captured Terrorists to the Control and Custody of Foreign Nations, pp. 34-35 
(Mar. 13, 2002), available at http://www.usdoj.gov/opa/documents/memorandumpresidentpower03132002.pdf (last 
accessed Mar. 6, 2009) (“We conclude that. . . the President has plenary constitutional power to detain and transfer 
prisoners captured in war. . . neither the [Geneva Convention on POWs] nor the Torture Convention restrict the 
President’s legal authority to transfer prisoners captured in the Afghanistan conflict to third countries. Although the 
[Geneva Convention on POWs] places conditions on the transfer of POWs, neither al Qaeda nor Taliban prisoners 
are legally entitled to POW status, and hence there are no [Geneva Convention on POWs] conditions placed on their 
transfer. . . [and the Torture Convention]. . . does not apply extraterritorially.”).   
4 See e.g., Transcript: Presidents Bush 41 and 43, infra note 98; Cheney Was Key, infra note 98; Detainee Tortured, 

infra note 97.    
5 Memorandum from the President, Humane Treatment of Taliban and al Qaida Detainees, ¶2 (Feb. 7, 2002, 
declassified June 17, 2004) [hereinafter Feb. 7, 2002 Bush Memo], available at 
http://www.pegc.us/archive/White_House/bush_memo_20020207 
_ed.pdf (“[The President] also accept[s] the legal conclusion of the Department of Justice and determine[s] that 
Common Article 3 of Geneva does not apply to either al Qaeda or Taliban detainees, because, among other reasons, 
the relevant conflicts are international in scope and common Article 3 applies only to ‘armed conflict not of an 
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application of Common Article 3, which applies in all armed conflicts and serves as a de minimis 

standard of legal protection for persons taking no part in hostilities or those taken out of combat 

by wounds or detention.  The President’s directive was purportedly based upon legal opinions 

issued by the Department of Justice6 and the Attorney General,  whose own opinions were in turn 

informed by, and to a large degree copied from, earlier memoranda written by David Addington, 

General Counsel to Vice President Cheney,7 and attorneys for the Department of Justice, 

including Deputy Assistant Attorney General John Yoo.8   

While the President, in reliance upon these earlier legal opinions, concluded that neither 

the Third Geneva Convention nor Common Article 3 applied to detainees, he also declared that 

the U.S. Armed Forces would “continue to treat detainees humanely and, to the extent 

appropriate and consistent with military necessity, in a manner consistent with the principles of 

[the Geneva Conventions].”9  This part of the President’s memorandum was a reaffirmation of an 

                                                                                                                                                             
international character.’”).  See also Memorandum from the Sec’y of State to Multiple Am. Embassies, Geneva 
Conventions and Status of Detainees (Feb. 7, 2002) [hereinafter Feb. 7, 2002 Sec’y of State Memo], available at 

http://www.aclu.org/files/projects/foiasearch/pdf/DOS002279.pdf; White House Press Sec’y Announcement of 
President Bush’s Determination, Legal Status of Taliban and al Qaeda Detainees (Feb. 7, 2002), available at 
http://www.state.gov/s/l/38727.htm. 
6 Memorandum from Jay Bybee, Assistant Att’y Gen., Application of Treaties and Laws to al Qaeda and Taliban 
Detainees (Jan. 22, 2002) [hereinafter Jan 22, 2002 Bybee Memo], available at 
http://news.bbc.co.uk/nol/shared/bsp/hi/pdfs/23_06_04_jan02memo.pdf. 
7 David Addington opined, in a memo dated January 25, 2002, that the Geneva Conventions’ “strict limits on 
questioning of enemy prisoners” handicap efforts "to quickly obtain information from captured terrorists.”  Barton 
Gellman and Jo Becker, Pushing the Envelope on Presidential Power, WASHINGTON POST, June 25, 2007 
[hereinafter “Pushing the Envelope”], available at 
http://voices.washingtonpost.com/cheney/chapters/pushing_the_envelope_on_presi/.  
8 John Yoo and Justice Department Special Counsel Robert Delahunty wrote, in a joint memorandum to Dep't of 
Def. Gen. Counsel, William Haynes, dated January 9, 2002, that Afghanistan is a “failed state,” and as such, Afghan 
soldiers were not entitled to Geneva Convention protections.  See Memorandum from John Yoo and Robert 
Delahunty, Application of Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 9, 2002) [hereinafter “Jan. 9, 
2002 Yoo-Delahunty Memo”], available at http://www.texscience.org/reform/torture/yoo-delahunty-9jan02.pdf.  
The Attorney General subsequently called Yoo’s legal opinion “definitive” and relied substantially upon it in writing 
his own memorandum to the President on January 25, 2002.  See Memorandum from Alberto Gonzales, Att’y Gen., 
Decision Re: Application of the Geneva Convention on Prisoners of War to the Conflict with Al Qaeda and the 
Taliban (Jan. 25, 2002) [hereinafter “Jan. 25, 2002 Gonzales Memo”], available at 
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.25.pdf.    
9 Feb. 7, 2002 Bush Memo, supra note 5, ¶ 3 (emphasis added).  
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order previously issued by the Secretary of Defense,10 which also required U.S. soldiers to abide 

by the Geneva Conventions “to the extent appropriate and . . . necessary.”11  But this language, 

and more generally, the idea to make a general policy statement as to the United States’ 

compliance with the Geneva Conventions, originated from a memo written by David Addington 

and signed by Alberto Gonzales.12  Despite the President’s assertion that the Geneva 

Conventions may be complied with only “to the extent . . . necessary,” the Geneva Conventions 

and international human rights law prohibit torture under all circumstances, and permit no 

derogation whatsoever from the universal prohibition of torture.13   

The Third Geneva Convention relative to the Treatment of Prisoners of War (“GPW”) 

specifically forbids the use of physical or mental torture, as well as any other form of coercion, 

any violation of which constitutes a grave breach of the convention.14  The Fourth Geneva 

Convention relative to the Protection of Civilian Persons in Time of War (“GPC”) similarly 

forbids any measure causing physical suffering of persons protected under that convention.  This 

prohibition applies “not only to murder, torture, corporal punishments, mutilation and medical or 

scientific experiments not necessitated by the medical treatment of a protected person, but also to 

                                                 
10 Memorandum from Donald Rumsfeld, Status of Taliban and Al Qaida (Jan. 19, 2002) [hereinafter Jan. 19, 2002 
Rumsfeld Memo], available at http://www.lawofwar.org/Rumsfeld%20Torture%20memo_0001.jpg.  
11 Id.at ¶ 5.  
12 See Pushing the Envelope, supra note 7 (“The Vice President’s counsel proposed that President Bush issue a 
carefully ambiguous directive. Detainees would be treated “humanely and, to the extent appropriate and consistent 
with military necessity, in a manner consistent with the principles of” the Geneva Conventions. When President 
Bush issued his public decision two weeks later, on Feb. 7, 2002, he adopted Addington's formula -- with all its 
room for maneuvering-- verbatim.); Jan. 25, 2002 Gonzales Memo, supra note 8. 
13 See, e.g., Geneva Convention Relative to the Treatment of Prisoners of War, art. 1, Aug. 12, 1949, 6 U.S.T. 3316, 
75 U.N.T.S. 135 (“The High Contracting Parties undertake to respect and to ensure respect for the present 
Convention in all circumstances.”); Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War, art. 1, Aug.12, 1949, 6 U.S.T. 516, 75 U.N.T.S. 287; Convention Against Torture, and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, art. 2(2), 6 U.S.T. 3314, 75 U.N.T.S. 31 (“No exceptional circumstances 
whatsoever, whether a state of war or a threat or war, internal political instability or any other public emergency, 
may be invoked as a justification of torture.”).  
14 Geneva Convention Relative to the Treatment of Prisoners of War, arts. 17, 130, supra note 13.  
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any other measures of brutality whether applied by civilian or military agents.”15  Any 

commission of the foregoing acts, as well as others including inhuman treatment, unlawful 

deportation or transfer or unlawful confinement of protected persons, and the willful deprivation 

of a protected person’s rights to fair and regular trial, constitutes a grave breach of the GPC.16  

Common Article 3 – a provision common to all four of the Geneva Conventions that therefore all 

types of armed conflict – prohibits: 

violence to life and person, [including] murder of all kinds, mutilation, cruel 
treatment and torture; . . . outrages upon personal dignity, in particular humiliating 
and degrading treatment; [and] the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a regularly constituted court 
affording all the judicial guarantees which are recognized as indispensable by 
civilized peoples.17 

 
The right to be free from torture and other cruel and inhuman treatment is also recognized 

in the Universal Declaration of Human Rights, Convention Against Torture and other 

Cruel, Inhuman, or Degrading Treatment or Punishment, International Covenant on Civil 

and Political Rights, American Convention on Human Rights, and the Rome Statute of the 

International Criminal Court (ICC).18  U.S. Army Field Manual 34-52, which was replaced 

by Field Manual 2-22.3 in 2006, is binding on members of the armed forces.  Both Field 

Manuals make it clear that interrogation techniques are to be conducted in accordance with 

the requirements of The Hague and Geneva Conventions and are unambiguous in their 

prohibition of the use of torture or unlawful force during interrogations.19  In addition, 

                                                 
15 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, supra note 13, art. 32.  
16  Id. art. 147. 
17 Geneva Convention Relative to the Treatment of Prisoners of War, art. 3 supra note 13, (Common Article 3). 
18 Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc. A/810 at art. 5 (1948); Convention 
Against Torture, arts. 1-2, supra note 13; Int’l Covenant on Civil and Political Rights, art. 7, Dec. 16, 1966, 999 
U.N.T.S. 171; American Convention on Human Rights, art. 5(2), Nov. 22, 1969, 1144 U.N.T.S. 123; Rome Statute 
of the International Criminal Court, arts. 7, 8, 55, July 17, 1998, 2187 U.N.T.S. 90.  
19 ARMY FM 34-52 (1992) was replaced in 2006 by ARMY FM 2-22.3 in September 2006, which also makes clear 
that members of the armed forces are required to abide by the Geneva and Hague Conventions.  See, e.g., FM 2-
22.3, vii, 1-12, 5-6, 5-18, 5-23, and 5-26. 
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maltreatment and torture are punishable under the Uniform Code of Military Justice.20 

Torture is also criminally punishable under U.S. domestic law.21 

Although the President’s proclamation in early 2002 is considered the moment U.S. 

policy regarding human rights and humanitarian protections for detainees changed, the 

administration actually began deliberating the issue as early as December 2001 when 

administration officials, the Defense Department, and the Central Intelligence Agency initially 

solicited advice from other agencies regarding detainee interrogation methods.  Specifically, 

officials sought information about and advice on the use of Survival, Evasion, Resistance, and 

Escape (“SERE”) techniques used by the Joint Personnel Recovery Agency (“JPRA”) to train 

U.S. soldiers how to resist methods of exploitation considered unlawful under the Third Geneva 

Convention.22  The President issued an order just over a month later declaring the Third Geneva 

Convention, as well as the baseline requirements of Common Article 3, were inapplicable to 

detainees.23  By announcing his conclusion that the Geneva Conventions were inapplicable to 

detainees, the President, and the Attorney General and Department of Justice attorneys upon 

whose legal opinions he relied, attempted to provide legal justification for the violation of 

                                                 
20 See UCMJ art. 93 (2002); 10 U.S.C. § 893. 
21 See 18 U.S.C. § 2340; 18 U.S.C. § 2441. 
22 See Executive Summary, S. Armed Servs. Comm., Inquiry into the Treatment of Detainees in U.S. Custody, p. xiii 
(Dec. 11, 2008) [hereinafter “SASC December 2008 Report”], available at 
http://www.gwu.edu/~nsarchiv/torturingdemocracy//documents/20081211.pdf (“As one JPRA instructor explained, 
SERE training is ‘based on illegal exploitation (under the rules listed in the 1949 Geneva Convention Relative to the 
Treatment of Prisoners of War) of prisoners over the last 50 years.’ The techniques used in SERE school, based, in 
part, on Chinese Communist techniques used during the Korean war to elicit false confessions, . . .”).  
23 Feb. 7, 2002 Bush Memo, supra note 5, ¶2 (“[The President] also accept[s] the legal conclusion of the Department 
of Justice and determine[s] that common Article 3 of Geneva does not apply to either al Qaeda or Taliban detainees, 
because, among other reasons, the relevant conflicts are international in scope and common Article 3 applies only to 
‘armed conflict not of an international character.’”).  See also Feb. 7, 2002 Sec’y of State Memo, supra note 5, at 3; 
White House Press Sec’y Announcement of President Bush’s Determination, Legal Status of Taliban and al Qaeda 

Detainees, (Feb. 7, 2002), available at  http://www.state.gov/s/l/38727.htm. 
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Geneva Conventions.  This attempt to provide a legal justification for a violation of jus cogens 

norms is itself a violation of international law.24   

The prohibition of torture is a peremptory jus cogens norm:  it is a norm of international 

law universally “accepted and recognized by the international community . . . from which no 

derogation is permitted.”25  Violations of jus cogens norms must, under international criminal 

law, be prosecuted, or else the perpetrator of such violations must be extradited to a country that 

will prosecute the act.26  

 The development of the detainee interrogation plan and subsequent legal advice offered 

by Department of Justice attorneys all derived their genesis from the President’s initial 

determination that the Geneva Conventions were not applicable to certain detainees.  Following 

the issuance of the February 7, 2002 memorandum, senior officials from JPRA, the Defense 

Department, and “another government agency” collaborated on the creation of a detainee 

                                                 
24 Nuremberg War Trials: The Ministries Cases (The Nazi Judges Cases), available at 
http://law2.umkc.edu/faculty/projects/ftrials/nuremberg/Alstoetter.htm#U.S.A.%20v.%20ALSTOETTER%20ET%2
0AL%20%28The%20Justice%20Cases%29 
25 Vienna Convention on the Law of Treaties, art. 53, 1155 UNTS 331; 8 ILM 679 (1969).  See also Siderman de 

Blake v. Republic of Argentina, 965 F.2d 699, 717 (9th Cir. 1992) ("The right to be free from official torture is 
fundamental and universal, a right deserving of the highest status under international law, a norm of jus cogens."); 
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES, § 702(d) ("torture or other cruel, 
inhuman, or degrading treatment or punishment"), reporters' note 5; U.N. Human Rights Comm., Gen. Comment 
No. 24, ¶ 8, U.N. Doc. CCPR/c/21/REV.1/add.6 (1994) (explaining that attempted reservations to the ICCPR that 
would permit torture or cruel, inhuman or degrading treatment are void as a matter of law). 
26 The United Nations Convention Against Torture provides an effective mechanism for the prosecution of jus 

cogens violations, relying on universal jurisdiction to provide the authority courts require to fulfill their 
prosecutorial obligations.  See U.S. Signs UN Convention Against Torture, U.S. Dep't of State Bulletin (Aug. 1988), 
available at http://findarticles.com/p/articles/mi_m1079/is_n2137_v88/ai_6742034/ ("The core provisions of the 
Convention establish a regime for international cooperation in the criminal prosecution of torturers relying on so-
called 'universal jurisdiction.' Each State Party is required either to prosecute torturers who are found in its territory 
or to extradite them to other countries for prosecution.”).  See, e.g., M. Cherif Bassiouni, Searching For Peace And 

Achieving Justice: The Need For Accountability, 59 LAW & CONTEMP. PROBS. 9, 17-18 (1996).  This universal 
jurisdiction is not based around territoriality, but around the concept that some acts are so universally condemned 
that “ . . . the very commission of certain ‘universal crimes’ engenders jurisdiction for all states, irrespective of 
where the crime occurred or which state's nationals were involved.”  Anthony J. Colangelo, Constitutional Limits on 

Extra Territorial Jurisdiction: Terrorism and the Intersectional of National and International Law, 48 HARV. INT'L 

L.J. 121, 130 (2007).  
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interrogation program that would involve the use of reverse-engineered SERE techniques, 27   

some of which unquestionably rise to the level of cruel or inhuman treatment or torture – acts 

prohibited by the Geneva Conventions and Common Article 3. The Department of Justice, too, 

played a role in the development of detainee interrogation practices, largely by generating the 

legal opinions needed to give legal cover to those involved in the creation and implementation of 

detainee interrogation practices.  Specifically, the department wrote two legal memoranda on 

August 1, 2002 on the standards of conduct considered legally permissible.28  The first memo 

addressed the question with respect to the federal torture statute, 18 U.S.C. § 2340, which 

penalizes the commission, attempted commission, or conspiracy to commit torture.29  The second 

memo addressed the question with a narrower focus, addressing the legality of specific 

interrogation techniques, including waterboarding.30  The purpose of both memos was to provide 

legal justification for interrogation methods otherwise considered unlawful under the Geneva 

Conventions and U.S. domestic law.31 

                                                 
27 SASC December 2008 Report, supra note 22, at xiv. 
28 In the wake of the abuses perpetrated against detainees in Abu Ghraib, additional memos supplemented those 
issued in August 2002.  In December 2004, the OLC wrote another memo, altering the understanding of “severe 
pain” for the purposes of torture.  Memorandum from Daniel Levin, Acting Assistant Att'y Gen. to John Rizzo, 
Acting Gen. Counsel, Re:  Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A (Dec. 30, 2004).  In May 
2005, three additional memos were written for John Rizzo relating to specific "Enhanced Interrogation Techniques" 
and the legality of each individually and in combination.  In the May 2005 memos, all Enhanced Interrogation 
Techniques, ranging from sleep deprivation to waterboarding were considered legal, lacking the intent required to 
constitute torture.  See generally Memorandum from Steven Bradbury, Assistant Att’y Gen. to John Rizzo, Deputy 
Gen. Counsel. Re: Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the 
Interrogation of a High Value al Qaeda Detainee (May 10, 2005); see generally Memorandum from Steven 
Bradbury, Assistant Att’y Gen., for John Rizzo, Acting Gen. Counsel, Re:  Application of 18 U.S.C. §§ 2340-2340A 
to the Combined Use of Certain Techniques in the Interrogation of High Value al Qaeda Detainees (May 10 2005); 
see generally Memorandum from Steven Bradbury, Assistant Att'y Gen., for John Rizzo, Deputy Gen. Counsel, Re:  
Application of United States Obligations Under Article 16 of the Convention Against Torture to Certain Techniques 
That May Be Used in the Interrogation of High Value al Qaeda Detainees (May 30 2005). 
29 Memorandum from Jay Bybee, Assistant Att’y Gen., Re:  Standards of Conduct for Interrogation under18 U.S.C. 

§§ 2340-2340A (Aug. 1, 2002), available at http://www.washingtonpost.com/wp-
srv/politics/documents/cheney/torture_memo_aug2002.pdf.  
30 SASC December 2008 Report, supra note 22, at xvi. 
31 See JACK GOLDSMITH, THE TERROR PRESIDENCY 142 (2007) (“[Yoo’s] opinion formed part of the legal basis for 
what President Bush later confirmed were ‘alternative’ interrogation procedures used at secret locations on Abu 
Zybaydah, . . . Khalid Sheikh Mohammed, . . . and [others].”).  Messrs. Zubaydah and Mohammed were 
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 Following the Justice Department’s issuance of the August 1, 2002 memoranda, top-level 

administration attorneys – including DOD General Counsel William Haynes, CIA General 

Counsel John Rizzo, and General Counsel to the Vice President David Addington – visited the 

Guantánamo Bay Naval Base (“GTMO”).32  Their visit to the detention facility on September 25, 

2002 was followed by a request on October 11, 2002 by the Commander of U.S. Southern 

Command’s Joint Task Force (“JTF-170”) at Guantánamo Bay for authority to use more 

aggressive techniques.33  Some of the techniques requested to be used by JTF-170 included the 

same tactics used in SERE training:  stress positions, exploitation of fears, removal of clothing, 

hooding, deprivation of light and sound, and waterboarding.34  Despite serious legal concerns 

raised by all three branches of the military and divisions of the Defense Department, DOD 

General Counsel William Haynes ultimately recommended that Secretary of Defense Donald 

Rumsfeld approve use of aggressive interrogation tactics requested by JTF-170, which he did on 

December 2, 2002.35  

The authorization for the use of the techniques approved for JTF-170 was rescinded on 

January 15, 2003, only after Navy General Counsel Alberto Mora told Secretary Rumsfeld that 

                                                                                                                                                             
subsequently waterboarded 83 and 183 times, respectively.  Scott Shane, Waterboarding Used 266 Times on 2 

Suspects, NEW YORK TIMES, Apr. 20, 2009, available at 
http://www.nytimes.com/2009/04/20/world/20detain.html?scp=1&sq=&st=nyt.  See also Jennifer Van Bergen, John 

Yoo: The President’s Executioner, GLOBAL RESEARCH, Apr. 22, 2008, available at 
http://www.globalresearch.ca/index.php?context=va&aid=8771 (“Jordan Paust writes in ‘Beyond the Law’: ‘The 
memo attempted to justify torture as well as the intentional infliction of pain more generally as interrogation tactics’ 
and it ‘was completely erroneous with respect to Geneva law and war crime responsibility.’”).  
32 SASC December 2008 Report, supra note 22, at xvii. 
33 Memorandum for Commander, U.S. S. Command, Counter-Resistance Strategies (Oct. 11, 2002), available at 
http://www.defense.gov/news/Jun2004/d20040622doc3.pdf.  This request was preceded by an assessment of their 
lawfulness by Lieutenant Colonel Diane Beaver, Staff Judge Advocate for Guantánamo, who concluded that “no 
international body of law directly applies” to detainee interrogations at Guantánamo because, as the President 
concluded in his February 7, 2002 memorandum, the detainees “are not protected by the Geneva Conventions.” 
Memorandum from Lt. Col. Diane Beaver, Legal Review of Aggressive Interrogation Techniques (Oct. 11, 2002), ¶ 
4, available at http://www.defenselink.mil/news/Jun2004/d20040622doc3.pdf.  
34 SASC December 2008 Report, supra note 22, at xvii. 
35 Memorandum on Counter-Resistance Techniques, William J. Haynes II, (Dec. 2, 2002), available at http://news. 
findlaw.com/hdocs/docs/dod/gcrums1127120202mem.pdf 
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he would memorialize his legal objections to the use of those techniques, a memo that would 

become a part of the public record.36  Secretary Rumsfeld rescinded his December 2, 2002 memo 

later that day.37  Three months later, on April 16, 2003, Secretary Rumsfeld approved a revised 

list of twenty-four interrogation techniques for use at Guantánamo and provided that other 

techniques not on that list could be used with special permission.38   

Although the Defense Secretary’s approval and subsequent rescission of detainee 

interrogation tactics applied to Guantánamo, his actions also had profound effects in Afghanistan 

and Iraq.  A 2004 report by the Army Inspector General found that the techniques originally 

approved for use at Guantánamo in 2002 were later adopted for use by, first, Combined Joint 

Task Force-180 in Afghanistan, then Combined Joint Task Force-7 in Iraq.39  Among the 

techniques used in Afghanistan and Iraq based upon the Secretary’s December 2, 2002 memo 

were exploitation of fears, “yelling, loud music, light control, environmental manipulation, sleep 

deprivation/adjustment, stress positions, [and] twenty-hour interrogation.”40  Not only did the 

contents of the Secretary’s memorandum get implemented in Iraq and Afghanistan, but SERE 

                                                 
36 Memorandum for Inspector Gen., Dep't of the Navy, Statement for the Record: Office of General Counsel 
Involvement in Interrogation Issues (Jul. 7, 2004) at 14-15, available at http://www.newyorker.com/ 
images/pdf/2006/02/27/moramemo.pdf#page=15 (“[On January 15, 2003, Navy General Counsel Alberto Mora] 
prepared a draft memorandum addressed to Mr. Haynes and CAPT [sic] Dalton. . . [in which the memorandum] (a) 
stated that the majority of the proposed category II and all of the category III techniques were violative of domestic 
and international legal norms in that they constituted at a minimum, cruel and unusual treatment and, at worst, 
torture; (b) rejected the legal analysis and recommendations of the Beaver Legal Brief; and (c) ‘strongly non-
concurred’ with the adoption of the violative interrogation techniques.  The memo further cautioned that even ‘the 
misperception that the U.S. Government authorizes or condones detention or interrogation practices that do not 
comply with our domestic and international legal obligation . . . probably will cause significant harm to our national 
legal, political, military and diplomatic interests.’”). 
37 Memorandum for Commander, U.S. S. Command, Counter-Resistance Techniques (Jan. 15, 2003) at 54, 
available at http://www.defense.gov/news/Jun2004/d20040622doc6.pdf. 
38 Memorandum for Commander, U.S. S. Command, Counter-Resistance Techniques in War on Terrorism (Apr. 16, 
2003) at 55-59, available at http://www.defense.gov/news/Jun2004/d20040622doc6.pdf. 
39 Dep't of the Army, Inspector Gen., Detainee Operations Inspection (July 21, 2004), at 40, available at 
http://www.washingtonpost.com/wp-srv/world/iraq/abughraib/detaineereport.pdf.  
40 SASC December 2008 Report, supra note 22, at xxiii.  
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instructors from JPRA also traveled to Iraq to demonstrate and conduct interrogations on 

detainees.41   

 As a result of the practices authorized by former administration officials, a significant 

number of detainees held at Guantánamo Bay, in Iraq and Afghanistan, and at other facilities 

such as “black sites,” were subjected to interrogation techniques that, on their own or when used 

in combination, constitute torture or cruel or inhuman or degrading treatment.  Numerous 

internal U.S. agency, U.S. congressional, foreign legislative, media, and independent non-

governmental reports have confirmed abuses of detainees by U.S. forces at Guantánamo and 

bases in Iraq and Afghanistan.42  Among the forms of abuse committed against detainees that, 

when used either individually or in combination rise to the level of torture or cruel, inhuman, or 

degrading treatment are: 

• Forced disappearances 
• Waterboarding 

                                                 
41 Id. 
42 See, e.g., SASC December 2008 Report, supra note 22; Comm. on Legal Affairs and Human Rights, Alleged 
Secret Detentions and Unlawful Inter-state Transfers of Detainees Involving Council of Europe Member States, 
EUR. PAR., DOC. No. 10957, ¶ 280 (June 12, 2006), available at 

http://assembly.coe.int/Documents/WorkingDocs/doc06/edoc10957.pdf (finding that the United States had created a 
“spider’s web” of flight routes to transport terrorism suspects to detention facilities in Europe and around the world 
that would not have been possible without “the intentional or grossly negligent collusion of the European 
partners.”); Interim Report on the Alleged Use of European Countries by the CIA for the Transportation and Illegal 
Detention of Prisoners, EUR. PARL. DOC. (Resolution P6_TA-PROV(2006) 0316) (July 6, 2006); Amnesty Int’l, 
Below the Radar: Secret Flights to Torture and “Disappearance” (Apr. 2006); CTR. FOR HUMAN RIGHTS AND 

GLOBAL JUSTICE, BEYOND GUANTÁNAMO: TRANSFERS TO TORTURE ONE YEAR AFTER RASUL V. BUSH (June 2005); 
HUMAN RIGHTS WATCH, ENDURING FREEDOM: ABUSES BY U.S. FORCES IN AFGHANISTAN (2004); Int’l Comm. of 
the Red Cross, ICRC Report on the Treatment of Fourteen "High Value Detainees" in CIA Custody (2007) (as 
quoted by Mark Danner, U.S. Torture: Voices from the Black Sites, THE NEW YORK REVIEW OF BOOKS, Vol. 56, No. 
6, Apr. 9, 2009, available at http://www.nybooks.com/articles/22530); PHYSICIANS FOR HUMAN RIGHTS, BROKEN 

LAWS, BROKEN LIVES: MEDICAL EVIDENCE OF TORTURE BY U.S. PERSONNEL AND ITS IMPACT, viii, 1-2 (June 2008), 
available at http://brokenlives.info/?dl_id=5 (“[T]here is no longer any doubt as to whether the current 
administration has committed war crimes. The only question that remains to be answered is whether those who 
ordered the use of torture will be held to account.”); JANE MAYER, THE DARK SIDE: THE INSIDE STORY OF HOW THE 

WAR ON TERROR TURNED INTO A WAR ON AMERICAN IDEALS (2008); MICHAEL RATNER, THE TRIAL OF DONALD 

RUMSFELD: A PROSECUTION BY BOOK (2008); Jane Mayer, Outsourcing Torture: The Secret History of America’s 

“Extraordinary Rendition” Program, NEW YORKER, Feb. 14, 2005; Dana Priest & Joe Stephens, Secret World of 

U.S. Interrogation: Long History of Tactics in Overseas Prisons is Coming to Light, WASHINGTON POST, May 11, 
2003, at A1; Bob Woodward, Detainee Tortured, Says U.S. Official, WASHINGTON POST, Jan. 14, 2009, at A01, 
available at http://www.washingtonpost.com/wp-
dyn/content/article/2009/01/13/AR2009011303372.html?hpid=topnews.  
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• Beatings 
• Deprivation of sanitary conditions  
• Deprivation of basic necessities 
• Rape 
• Stress positions 
• Sensory deprivation  
• Sensory bombardment 
• Sleep deprivation 
• Prolonged isolation 
• Confinement in a box 
• Prolonged use of handcuffs and shackles 
• Exposure to extreme hot or cold 
• Deprivation or restricted provision of solid food 
• Threats against detainees 
• Threats against detainees’ family members 
• Denial of medical care 
• Exploitation of fears 
• Sexual, religious, cultural, or other forms of degrading treatment 

The primary focus of this report is an analysis of how these forms of abuse violate U.S. 

domestic and international law.  As detailed herein, the report identifies numerous bases for 

criminal prosecution of these abuses, including conspiracy to commit these crimes, that exist in 

U.S. law.  Among these criminal acts are: 

• Grave breaches of the Geneva Conventions 

• Grave breaches of Common Article 3 (as understood according to both the pre- and 

post-2006 versions of the War Crimes Act) 

• Crimes against the person, including the conspiracy to commit, actual commission of, 

aiding and abetting the commission of, or soliciting others to commit: 

o Torture 
o Murder 
o Manslaughter 
o Maiming 
o Assault 
o Rape 
o Sexual assault or abuse 
o Kidnapping 
o Deprivation of rights 
o Stalking 
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• Obstruction of justice by, for instance: 

o Knowingly and intentionally destroying evidence of detainee abuse 
o Making false oaths in official legislative, administrative, or judicial 

matters 
o Inducing others to commit perjury in official legislative, administrative, or 

judicial matters 
o Making false declarations or oaths before federal courts and grand juries 
o Obstructing proceedings before federal departments, agencies, and 

committees 
 
 Although former administration officials sought to immunize perpetrators of many of the 

foregoing crimes, the legal defenses constructed to evade liability cannot, for a number of 

reasons, withstand judicial scrutiny.  This conclusion is particularly true as regards the crime of 

torture, which may not be excused, immunized, or otherwise amnestied under any circumstances 

as a matter of binding customary international law.    

 As this report demonstrates, former U.S. government officials played a significant role in 

the development, authorization, and implementation of detainee abuse.  The policy of explicitly 

authorizing human rights abuses is an act that cannot and must not be tolerated.  The 

appointment of an independent prosecutor to investigate the full scope of these crimes – not 

limited to the investigation of crimes committed by the interrogators themselves, but also those 

responsible for directing or authorizing the tactics used by interrogators – is necessary to restore 

the rule of law and prevent such unacceptable criminal act from being repeated in the future.
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II.  The Attorney General Has the Authority to Appoint Special Counsel to Investigate and, 

Where Warranted, Prosecute Crimes Committed by United States Government Officials.  

A. Department of Justice Regulations grant the Attorney General authority to appoint 
Special Counsel.  

Under regulations the Department of Justice (“DOJ”) promulgated in 1999, the Attorney 

General of the United States has clear authority to appoint a Special Counsel to conduct 

investigations and any prosecutions arising therefrom.  The Attorney General may appoint a 

Special Counsel when the factors of a three-part test are met:  first, the Attorney General must 

“determine[] that criminal investigation of a person or matter is warranted;”43 second, the 

“investigation or prosecution of that person or matter by a United States Attorney’s Office or 

litigating Division of the Department of Justice [must] present a conflict of interest for the 

Department or other extraordinary circumstances;”44 and finally, “under the circumstances, it 

[must] be in the public interest to appoint an outside Special Counsel to assume responsibility for 

the matter.”45  With these three factors in mind, the nature of the issues presented in the present 

report necessitates the Attorney General’s appointment of a Special Counsel.   

Despite the gravity of the reported incidents of torture, the Obama Administration has 

taken very little substantive action to investigate the allegations.  The Obama Administration has 

repeatedly refused to open a broad investigation into allegations of torture, stating “I don't 

believe that anybody is above the law. On the other hand, I also have a belief that we need to 

look forward as opposed to looking backwards.”46  In fact, President Obama has publicly 

                                                 
43 28 C.F.R. § 600.1. 
44 28 C.F.R. § 600.1(a).  
45 28 C.F.R. § 600.1(b).  
46 Mark Memmott, Obama: Time to look forward, but Bush aides aren’t above the law, THE OVAL (Jan. 11, 2009, 
8:40 AM), http://content.usatoday.com/communities/theoval/post/2009/01/61177294/1. 
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opposed criminal investigations of those responsible for outlining the legal framework under 

which torture was committed.47   

Rather than uphold U.S. law and international obligations, the U.S. government has 

invoked qualified immunity and the state secrets privilege to prevent any meaningful 

accountability for torture in U.S. courts, even in cases where the evidence is available to the 

public, arguing that no government official would know that his or her actions were violating the 

rights of a detainee while acting within the scope of its duty.48  The state secrets argument 

centers around the possible exposure of sensitive information during a trial that could damage the 

U.S.’ national security interests.49    

Documents outlining the specifics of the United States government’s use of torture in the 

years following the September 11th attacks are declassified frequently.50  These documents 

underscore the urgent need for honest accounting and investigation of what was done and who is 

responsible. Because of the steady release of classified documents, an investigation would be 

even more thorough today than it would have been at the outset of the Obama Administration.  

An investigation into the United States’ use of torture is still possible and should be undertaken. 

Respect for the rule of law and human rights demands nothing less.  

                                                 
47 AM. CIVIL LIBERTIES UNION, LACK OF U.S. ACCOUNTABILITY AND REMEDY FOR TORTURE AND ILL-TREATMENT 

IN THE NAME OF COUNTERTERRORISM 3 (Mar. 17, 2011), available at 

http://www.aclu.org/files/assets/Accountability_submission_for_UPR_rec_adoption_FINAL.pdf. 
48 For jurisprudence on qualified immunity, see, e.g., Rasul v. Myers, 563 F.3d 527, 528 (D.C. Cir. 2009) (holding 
that no government official would, within reason, know that Guantánamo detainees had due process rights or a right 
to be free from “cruel and unusual punishment” as provided by the Fifth and Eighth Amendments to the 
Constitution); Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 2009) (discussing how the government argued qualified 
immunity, but the court did not rule on it).  For jurisprudence on the State Secrets Privilege, see, e.g., Mohamed v. 

Jeppesen Dataplan, Inc., 539 F.Supp.2d 1128 (N.D. Cal. 2008), rev’d, 563 F.3d 992 (9th Cir. 2009), reh’g en banc 

granted, 586 F.3d 1108 (9th Cir. 2009); El-Masri v. Tenet, 479 F.3d 296 (4th Cir. 2007). 
49 See e.g., Dana Priest, Secrecy Privilege Invoked in Fighting Ex-Detainee’s Lawsuit, THE WASHINGTON POST, May 
13, 2006, available at http://www.washingtonpost.com/wp-dyn/content/article/2006/05/12/AR2006051202008.html 
50 See AM. CIVIL LIBERTIES UNION, ACCOUNTABILITY FOR TORTURE, DOCUMENTS RELEASED UNDER FOIA, 
available at http://www.aclu.org/accountability/released.html. 
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The issues raised in this report satisfy all three elements of this test:  (1) matters directly 

related to the operations and actions of former, and possibly current, DOJ employees warrant 

investigation; (2) any decision by the Attorney General, the head of DOJ, for DOJ attorneys to 

investigate matters that directly implicate DOJ practices and policies would give the appearance 

of impropriety; and (3) such a decision would do a disservice to the public interest in ensuring a 

fair and impartial investigation into allegations of government corruption and criminal activity 

by elected representatives and political appointees.  For the following reasons, pursuant to DOJ 

regulations,51 the Attorney General should immediately appoint a Special Counsel to fully, fairly, 

and judiciously investigate the allegations presented in this report, and to prosecute any 

individuals suspected of violating federal law.  

1. A criminal investigation into well-documented abuses committed by current and 
former United States Government officials is justified and warranted. 
 
As demonstrated in the legal analysis section of this report, there exist a significant 

number of substantial and credible criminal allegations against former top-level Executive 

branch officials.  Deputy Assistant Attorney General John Yoo and Department of Justice 

Special Counsel Robert Delahunty crafted a memo justifying the deprivation of detainees' rights 

under the Geneva Conventions.52  This memorandum opened the door for mistreatment and 

torture of detainees.  Department of Defense officials sought to reverse-engineer methods of 

interrogation from SERE techniques used by the U.S. military when captured.53  The resulting 

techniques were designed to inflict severe psychological distress on detainees.54  Department of 

Defense General Counsel William Hayes instructed interrogators to “take the gloves off” when 

interrogating John Walker Lindh, resulting in withholding of food, sleep deprivation, death 

                                                 
51 28 C.F.R. § 600.2.  
52 See Jan. 9, 2002 Yoo-Delahunty Memo, supra note 8.  
53 See Soufan, infra note 115. 
54 Id. 
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threats, refusal of medical care, and denial of access to the International Committee of the Red 

Cross (“ICRC”).55  President Bush issued two executive orders establishing CIA “black sites” 

abroad for detaining and interrogating individuals suspected of terrorist activity.56  These 

interrogations went far beyond what was legal under U.S. law.57  The Office of Legal Counsel at 

the Department of Justice crafted legal opinions that condoned this practice.58  In addition, as 

held by the former Convening Authority for the Military Commissions at Guantánamo Bay, U.S. 

officials tortured detainee Mohammed al-Qahtani, rendering him prosecutable by military 

commission.59  Finally, both President Bush and Vice-President Cheney admitted to authorizing 

waterboarding and “enhanced interrogation techniques.”60  This is by no means an exhaustive list 

of offenses.  However, it does offer a snapshot of the types of conduct committed by U.S. 

officials in violation of domestic and international prohibitions on torture. These overt acts cry 

out for investigation and for those responsible to be held accountable.  

2. A significant conflict of interest would arise if the Department of Justice fails to 
appoint independent Special Counsel to conduct the investigation and any prosecutions 
arising therefrom. 

 
The investigation and prosecution of the allegations set forth in this report by the DOJ 

would necessarily create a conflict of interest.  The conflict of interest derives from the fact that 

the Attorney General, as the head of an Executive branch agency, would be investigating former 

and current members of the same branch of government.  Indeed, “there is an inherent conflict 

                                                 
55 See Lindh Proffer of Facts, infra note 120. 
56 See infra § III(A). 
57 See infra § III(B). 
58 Id. 
59 See generally SASC Nov. 2008 Report, infra note 240. 
60 See Transcript: Presidents Bush 41 and 43, infra note 98.  
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whenever senior executive branch officials are to be investigated by the department and its 

appointed head, the attorney general.”61   

The danger of an actual or perceived conflict of interest is not changed by the fact that 

some, or many, of the subjects of investigation are former government officials.  Many career 

officials who played a role in developing, authorizing, or facilitating the crimes alleged in this 

report are still employed by the federal government.62  DOJ employees are also in regular contact 

with national security agencies that are likely to be affected by this investigation.63 

Moreover, the investigation must review the role that the DOJ, as an institution, played in 

the alleged criminal acts.  Many of the actions and policies that would be the subject of the 

investigation were conceived, developed, and authorized by the DOJ, which continues to defend 

some of those actions and policies in court.64  Former Attorney General Michael Mukasey 

                                                 
61 The Independent Counsel Reauthorization Act of 1993: Hearing Before the S. Governmental Affairs Comm., 
103rd Cong. 437 (1993) (testimony of Hon. Janet Reno, Attorney General, U.S. Dept. of Justice), available at 

http://www.archive.org/stream/s24independentco00unit/s24independentco00unit_djvu.txt.  
62 See Letter from the Am. Civil Liberties Union to Att’y Gen. Eric Holder (Mar. 17, 2009) [hereinafter “ACLU 
Letter”], available at http://www.aclu.org/pdfs/safefree/lettertoholder_independentprosecutor.pdf.  
63  Acting Attorney General James B. Comey took this consideration into account when he determined that it would 
be necessary to appoint independent counsel to investigate the unlawful disclosure of a CIA employee’s identity.  
See Government’s Resp. to Def’s Mot. to Dismiss the Indictment, at 14, United States v. Libby, No. 05-394 (D.D.C. 
Mar. 17, 2006), available at 
http://www.justice.gov/usao/iln/osc/documents/2006_03_17_governments_response_to_motion_to_dismiss.pdf 
(“The Acting Attorney General determined that because he and others in the normal chain of command worked on a 
day-to-day basis with national security agencies affected by the investigation, it would be prudent to appoint an 
independent prosecutor.”). 
64 The DOJ, during both the Bush and Obama administrations, has argued that cases alleging torture must be 
dismissed because they would reveal “state secrets.”  This argument was most recently used by the Obama 
administration in the case Mohamed v. Jeppesen Dataplan, Inc., a civil suit filed by a detainee who had been the 
victim of the CIA’s extraordinary rendition plan, in which terror suspects were secretly flown to other countries to 
be interrogated and tortured. The plaintiff alleges that Jeppesen Dataplan arranged the plaintiffs’ rendition flights. 
The United States government invoked the state secrets privilege in order to hide facts that, according to attorneys 
for the plaintiffs, are a matter of public record. See John Schwartz, Obama Backs Off a Reversal on Secrets, THE 

NEW YORK TIMES, Feb. 9, 2009, available at http://www.nytimes.com/2009/02/10/us/10torture.html (“Ben Wizner, 
a lawyer for the ACLU, told the judges that many of the facts that the government is trying to keep secret are 
scarcely secret at all, since the administration’s rendition program and the particulars of many of the cases have been 
revealed in news reports and in the work of government investigations from around the world. ‘The only place in the 
world where these claims can’t be discussed,’ Mr. Wizner said, ‘is in this courtroom.’”). 
 The state secrets privilege was also recently invoked by the Obama administration’s Justice Department in 
the warrantless wiretapping case, Al Haramain Islamic Foundation, Inc. v. Obama, under circumstances similar to 
those in Jeppesen. In Al Haramain, the United States Government accidentally disclosed a document to the plaintiffs 
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acknowledged the inherent conflict of interest posed by an investigation by DOJ into its own 

actions and their aftermath when, during congressional testimony, he said that waterboarding 

cannot possibly be the subject of a criminal – a Justice Department investigation, 
because that would mean that the same department that authorized the program 
would now consider prosecuting somebody who followed that advice.65   
 

In this case, the DOJ Office of Legal Counsel was responsible for crafting the legal 

memoranda that were purportedly relied upon to authorize waterboarding and other 

interrogation techniques that would be investigated here.   

Further increasing the risk of a conflict of interest is the fact that the DOJ is currently 

engaged in the prosecution of suspected terrorists, some of whom have alleged they were 

subjected to torture or abuse by or at the behest of the United States government.  The DOJ 

would face significant conflicts of interest if it both prosecuted those individuals, perhaps using 

evidence obtained through torture or abuse, while also investigating or prosecuting individuals, 

including current and former DOJ employees, allegedly responsible for that abuse.  For these 

                                                                                                                                                             
that could serve as proof of the United States Government’s illegal wiretapping. The Government argued, 
improbably, that the document in question was in fact, a state secret, and therefore could not be used by the plaintiffs 
(who had already seen the document) to establish standing to sue. The court currently reviewing the case ruled that 
the state secrets doctrine did not preclude plaintiffs from gaining access to the document. The Obama 
administration’s Department of Justice now claims that if the court makes the document at issue available to the 
plaintiffs, the government will withdraw the document from its submission to the court. See Jon B. Eisenberg, 
Obama’s Bush league decision, SALON.COM, Mar. 6, 2009, available at 

http://www.salon.com/opinion/feature/2009/03/06/state_secrets_obama/ 
 In other cases, both administrations have asserted doctrines of immunity that have prevented the lawsuits 
from going forward.  The Obama administration most recently raised this claim in the case of Rasul v. Rumsfeld, in 
which four former detainees seek civil damages for their unlawful detention and torture. Remarkably, the Obama 
administration’s Justice Department maintained arguments previously made by the Bush administration that 
detainees lack constitutional rights, and, alarmingly, that torture is “within the scope of [ ] employment” and 
therefore could not serve as the basis for civil damages claims against United States government officials because 
they are immune from suit. The government also militated against accountability for torture by arguing that “[t]he 
prospect of individual liability increases the likelihood that officials will make decisions based upon fear of 
litigation rather than appropriate military policy.”  See Supplemental Br. for Appellees/Cross-Appellants at 4, 10-11, 
Rasul v. Rumsfeld, Nos. 06-5209, 06-5222 (D.C. Cir. Mar. 12, 2009), available at 

http://rawstory.com/images/other/rasulbrief.pdf; see also Rachel Oswald, Obama Justice Dept. defends Rumsfeld in 

torture case, RAW STORY, Mar. 13, 2009, available at 

http://rawstory.com/news/2008/Obama_Justice_Dep._defends_Rumsfeld_in_0313.html. 
65 Oversight of the U.S. Dep’t of Justice before the House Comm. on the Judiciary, 110th Cong. 110-19 (2008) 
(testimony of Michael Mukasey, Att’y Gen. of the United States), available at 
http://judiciary.house.gov/hearings/printers/110th/40741.PDF.   
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reasons, the Attorney General should appoint a Special Counsel immediately to investigate the 

criminal allegations laid out in this report.  

3. The public’s interest in a fair, thorough, impartial investigation into alleged 
government corruption and criminal activity by elected and appointed government 
officials will best be served by the appointment of a Special Counsel.  

 
In the words of Justice Brandeis, “[i]f the government becomes a lawbreaker, it breeds 

contempt for law; it invites every man to become a law unto himself; it invites anarchy.”66  The 

public has a strong interest in ensuring that government officials conduct business on behalf of 

the electorate in an open, honest, and lawful manner.  Courts and Congress have long recognized 

the public’s “strong interest in open and honest government,” “exposing wrongdoing by 

government officials,”67 and in the “fair and expeditious administration of the criminal laws.”68  

Its interests are no less strong in this case.  

The American public has expressed its clear interest in seeing the Attorney General 

appoint a Special Counsel to investigate crimes such as those alleged in this report.69  Americans 

                                                 
66 Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting). 
67 See, e.g., In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 921 (8th Cir. 1997); In re Lindsey, 148 F.3d 
1100, 1101 (D.C. Cir. 1998); United States v. Kincaid-Chauncey, 556 F.3d 923, 939 (9th Cir. 2009) (internal 
citations omitted).  
68 United States v. Dionisio, 410 U.S. 1, 17 (1973).  
69 See Editorial, The Torture Report, THE NEW YORK TIMES, Dec. 18, 2008, A42; Glenn Greenwald, Demands for 

war crimes prosecutions are now growing in the mainstream, SALON.COM, Dec. 18, 2008, available at 
http://www.salon.com/opinion/greenwald/2008/12/18/prosecutions/index.html; Tony Mauro, Q&A: Jonathan Turley 

on Holding Bush and Cheney Accountable, LEGAL TIMES BLOG, Dec. 23, 2008 (“Politicians merely have to get out 
of the way and allow a special prosecutor to take this investigation wherever it would lead.”); ACLU Letter, supra 

note 62; CENTER FOR CONSTITUTIONAL RIGHTS, PROSECUTIONS AND ACCOUNTABILITY FACTSHEET, available at 
http://ccrjustice.org/files/CCR_Prosecutions_Factsheet.pdf;  Michael Ratner, Obama should prosecute Bush officials 

who designed torture policy, THE PROGRESSIVE, Dec. 3, 2008, available at 

http://www.progressive.org/mag/mpratner120308.html; Letter from the World Org. for Human Rights USA and the 
Torture Abolition Support and Survivors’ Coalition to President-elect Obama, Re: Accountability for Torture and 
Other Violations of U.S. and International Law (Dec. 2, 2008), available at 
http://www.humanrightsusa.org/images/stories/signed_letter_to_president_elect_obama.pdf (signed by 19 
organizations and individuals); Dawn Johnsen, Restoring Our Nation’s Honor, SLATE.COM, Mar. 18, 2008, 
available at http://www.slate.com/blogs/blogs/convictions/archive/2008/03/18/restoring-our-nation-s-honor.aspx 
(“We must avoid any temptation simply to move on. We must instead be honest with ourselves and the world as we 
condemn our nation's past transgressions and reject Bush's corruption of our American ideals. Our constitutional 
democracy cannot survive with a government shrouded in secrecy, nor can our nation's honor be restored without 
full disclosure.”).  Others have called for other forms of accountability for the abuses, such as commissions.  See, 
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increasingly support criminal investigations into human rights abuses committed by United 

States government officials.  A February 2009 Gallup Poll found that thirty-eight percent of 

Americans favor criminal investigations as opposed to only twenty-four percent who favor a 

non-binding fact-finding investigation into the “possible use of torture in terror interrogations.”70  

Members of Congress have also publicly voiced support for investigations and prosecutions for 

these crimes.71  Many have formally requested the appointment of a special prosecutor to 

investigate and prosecute “War on Terror” abuses.72   

Given the support for criminal accountability for human rights violations, failure to 

appoint a Special Counsel to investigate these abuses is likely to result in a negative response 

from the public.  For example, shortly after former Attorney General Michael Mukasey 

                                                                                                                                                             
e.g., H.R. 104, 111th

 
Cong. (2009) (proposing congressional commission to investigate abuses); Sen. Patrick Leahy, 

Chairman, S. Judiciary Comm., Prepared Remarks at the Georgetown University 2009 Marver Bernstein Lecture: 
“Restoring Trust in the Justice System: The Senate Judiciary Committee's Agenda In The 111th Congress” (Feb. 9, 
2009), available at http://blogs.georgetown.edu/?id=39791 (proposing non-partisan truth and reconciliation 
commission). 
70 Jeffrey M. Jones, Preferred Action on Bush Administration Policies/Actions, USA TODAY/GALLUP POLL, Jan. 30-
Feb. 1, 2009, available at http://www.gallup.com/poll/114580/No-Mandate-Criminal-Probes-Bush-
Administration.aspx. 
71 Glenn Greenwald, Pelosi criticizes Truth Commission as inadequate, advocates criminal prosecutions, 
SALON.COM, Feb. 25, 2009, available at http://www.salon.com/opinion/greenwald/2009/02/25/pelosi/ 
(“MADDOW: ... you support a call for a criminal investigation, potential investigation. PELOSI: Absolutely.”); 
STAFF OF H. COMM. ON THE JUDICIARY, 111TH CONG., REP. TO CHAIRMAN JOHN COYNERS JR., Reining in the 

Imperial Presidency: Lessons and Recommendations Relating to the Presidency of George W. Bush, 271 (Jan. 13, 
2009), available at http://judiciary.house.gov/hearings/printers/110th/IPres090113.pdf; Press Release, Rep. Jerold 
Nadler, Rep. Nadler Demands Independent Counsel to Investigate Cheney, Rumsfeld (Dec. 19, 2008), available at 
http://www.house.gov/apps/list/press/ny08_nadler/IndCounselCheneyRumsfeld.html; Press Release, 
Congresswoman Tammy Baldwin, Baldwin Calls for Executive Accountability To Reverse Illegal Actions and 
Prevent Further Abuses (Sept. 26, 2008), available at http://tammybaldwin.house.gov/news/press-
releases/2008/09/baldwin-calls-for-executive-accountability.shtml.   
72 Fifty-six members asked former Attorney General Mukasey to appoint a Special Prosecutor to investigate and 
prosecute “War on Terror” abuses in June 2008. See Letter to the Hon. Michael Mukasey (June 6, 2008), available 

at http://media.washingtonpost.com/wp-srv/politics/documents/mukasey_letter_060708.pdf (last accessed Mar. 6, 
2009).  The Chairman and a member of the House Judiciary Committee renewed that request in December 2008. See 

Letter to the Hon. Michael Mukasey (Dec. 4, 2008), available at 

http://www.harpers.org/media/image/blogs/misc/120408lettertoagmukasey.pdf (last accessed Mar. 6, 2009).  The 
Chairman of the House Subcommittee on the Constitution, Civil Rights, and Civil Liberties, who signed on to the 
two aforementioned letters, drafted a letter, asking for the appointment of a special prosecutor, for Attorney General 
Eric Holder.  See Bob Fertik, Nadler Says We Have No Choice, We Must Prosecute Bush, DEMOCRATS.COM, Feb. 
19, 2009, available at http://www.democrats.com/nadler-says-we-have-no-choice-we-must-prosecute-bush (last 
accessed Mar. 6, 2009).   
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appointed DOJ Prosecutor John Durham in 2008 to investigate the CIA’s destruction of detainee 

interrogation tapes, the public expressed its lack of confidence in the DOJ’s ability to impartially 

and thoroughly conduct the investigation.73  One commentator summarized public discontent by 

noting: 

Attorney General Mukasey has guaranteed both that the investigation will be 
narrow in focus (as in you can bet it will stay within the CIA and at lower levels 
to boot), and far from independent of the compromised Department of Justice 
senior staff, including AG Mukasey. The scapegoating of lower level CIA officers 
seems likely.74   
 

News reports noted the same lack of public confidence.75  This lack of confidence was well 

placed given the total lack of accountability following the investigation when Mr. Durham 

                                                 
73 See, e.g., Scott Horton, The Official Story Unfolds, HARPER’S MAGAZINE, Jan. 18, 2008, available at 
http://www.harpers.org/archive/2008/01/hbc-90002165 (“. . . Mukasey has not opted to appoint a special prosecutor. 
Instead he has used the recusal process. . . . Mukasey appointed an Acting U.S. Attorney.  But in fact, Durham’s 
latitude is considerably less than that of a U.S. Attorney, since he is empowered only to handle a specific matter. He 
has been given “blinders” that narrowly restrict the scope of the investigation he can conduct. . . . He’s going to look 
at a fairly simple issue–whether the destruction of the tapes broke the law.  He’s not permitted to look at what’s on 
the tapes.”); Bruce Fein, Independent Inquiry Needed, THE WASHINGTON TIMES, Jan. 8, 2008, available at 

http://www.washingtontimes.com/news/2008/jan/08/independent-inquiry-needed/ (“Congress should create an 
independent prosecutor . . . to investigate the CIA's destruction of interrogation videotapes in 2005. . . . Attorney 
General Michael B. Mukasey's selection of John H. Durham, an obscure career federal prosecutor from Connecticut, 
to conduct the inquiry subject to the supervision and control of himself and President Bush should be jettisoned.”); 
Dahlia Lithwick, The Insider-Outsider: Can the CIA tapes investigation truly be an independent one?, SLATE.COM, 
Jan. 3, 2008, available at http://www.slate.com/id/2181265/  (“Whether Durham will prove more like Mukasey or 
more like Patrick Fitzgerald—the dogged special prosecutor in the Valerie Plame case—is the question on 
everyone's mind today. That alone may prove the difference between a government whitewash and a serious 
investigation into the 2005 destruction of CIA tapes showing brutal interrogations of al-Qaida prisoners.”); Press 
Release, Human Rights First, Criminal Investigation of CIA Tape Destruction Not Enough (Jan. 2, 2008), available 

at http://www.humanrightsfirst.org/2008/01/02/Criminal-Investigation-of-CIA-Tape-Destruction-Not-Enough/ 
(“John Durham has not been appointed as a Special Counsel and will continue reporting to the Deputy Attorney 
General. ‘In light of the role the Justice Department has played on these issues, only an independent Special Counsel 
can transparently and reliably investigate this important matter.’”). 
74 Christine Bowman, Mukasey Seeks to Protect White House and DOJ with Durham “CIA Torture Tape” 

Appointment, BUZZFLASH, Jan. 3, 2008, available at http://www.buzzflash.com/articles/analysis/244.  
75

 See, e.g., The Official Story Unfolds, supra note 73; Bruce Fein, Independent Inquiry Needed, THE WASHINGTON 

TIMES, Jan. 8, 2008, available at http://www.washingtontimes.com/news/2008/jan/08/independent-inquiry-needed/ 
(“Congress should create an independent prosecutor . . . to investigate the CIA's destruction of interrogation 
videotapes in 2005. . . . Attorney General Michael B. Mukasey's selection of John H. Durham, an obscure career 
federal prosecutor from Connecticut, to conduct the inquiry subject to the supervision and control of himself and 
President Bush should be jettisoned.”); Dahlia Lithwick, The Insider-Outsider: Can the CIA tapes investigation truly 

be an independent one?, SLATE.COM, Jan. 3, 2008, available at http://www.slate.com/id/2181265/  (“Whether 
Durham will prove more like Mukasey or more like Patrick Fitzgerald—the dogged special prosecutor in the Valerie 
Plame case—is the question on everyone's mind today.  That alone may prove the difference between a government 
whitewash and a serious investigation into the 2005 destruction of CIA tapes showing brutal interrogations of al-
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“concluded that he w[ould] not pursue criminal charges for the destruction of the interrogation 

videotapes.”76   

The Attorney General has an obligation under DOJ regulations to appoint a Special 

Counsel when it is in the interest of the public to do so, as it is here.  In order to fulfill the 

responsibility to provide transparency and also enjoy public confidence, the Attorney General 

should appoint a Special Counsel to conduct a preliminary investigation and prosecute any 

individuals found to have violated U.S. federal criminal law.  

4. A preliminary investigation into allegations of detainee abuse and U.S. government 
official complicity must be conducted by a Special Counsel, rather than the Attorney 
General or the Department of Justice.  

 
Not only would the subject matter of the requested investigation present a substantial 

conflict of interest for the Attorney General, the exigencies of the situation are such that a 

Special Counsel should be appointed immediately to conduct an initial investigation into the 

allegations presented in this report.  When an Attorney General is presented with allegations of 

criminal wrongdoing by government officials, he or she may pursue one of three options:  (1) 

appoint a Special Counsel; (2) conduct a preliminary investigation into the allegations in order to 

determine whether further investigation by a Special Counsel is required; or (3) determine that 

the public interest would be better served by allowing the DOJ to pursue the investigation and 

direct that “appropriate steps be taken to mitigate any conflicts of interest, such as the recusal of 

particular officials.”77  

                                                                                                                                                             
Qaida prisoners.”); Press Release, Human Rights First, Criminal Investigation of CIA Tape Destruction Not Enough 
(Jan. 2, 2008), available at http://www.humanrightsfirst.org/2008/01/02/Criminal-Investigation-of-CIA-Tape-
Destruction-Not-Enough/ (“John Durham has not been appointed as a Special Counsel and will continue reporting to 
the Deputy Attorney General.  ‘In light of the role the Justice Department has played on these issues, only an 
independent Special Counsel can transparently and reliably investigate this important matter.’”).  
76 Jerry Markon, No charges in destruction of CIA videotapes, Justice Department says, THE WASHINGTON POST, 
Nov. 9, 2010, available at http://www.washingtonpost.com/wp-
dyn/content/article/2010/11/09/AR2010110904106.html. 
77 28 C.F.R. § 600.2(c).  



History 

 30

The second option – conducting a preliminary investigation before determining whether 

the appointment of a Special Counsel is warranted – does not sufficiently protect the public 

interest or ensure against taint or perceived bias.  The DOJ policies and practices that form the 

basis for this criminal complaint cannot be independently investigated by the DOJ itself without 

concerns about bias affecting the reliability of the outcome of the investigation.  A Special 

Counsel, on the other hand, operates outside normal government operations and is removed from 

day-to-day control of any official of the Justice Department.78  Whatever role the Department of 

Justice played in some of the allegations outlined in this report should not affect a Special 

Counsel’s ability to properly and impartially investigate such allegations.  In order to ensure 

public confidence in this investigation from the beginning, outside counsel must be appointed at 

the outset in order to demonstrate a clear separation of responsibility for the investigation.   

The third option – allowing DOJ to investigate while attempting to mitigate conflicts of 

interest – is also insufficient in this case.  The inherent conflicts of interest present here cannot be 

eliminated by the recusal of only specific members of the DOJ because many of the questions 

presented herein specifically implicate DOJ policies and practices, not just DOJ officials.  

Political appointees throughout the DOJ, including the Solicitor General and the Attorney 

General, as well as lawyers involved in detainee litigation, have defended the United States 

government’s use of “enhanced interrogation techniques,” which form the basis for many of the 

criminal allegations in this report.  This reason alone justifies the appointment of a Special 

Counsel to conduct a preliminary investigation.     

                                                 
78 § 600.7(b) (“The Special Counsel shall not be subject to the day-to-day supervision of any official of the 
Department. However, the Attorney General may request that the Special Counsel provide an explanation for any 
investigative or prosecutorial step, and may after review conclude that the action is so inappropriate or unwarranted 
under established Departmental practices that it should not be pursued.  In conducting that review, the Attorney 
General will give great weight to the views of the Special Counsel.  If the Attorney General concludes that a 
proposed action by a Special Counsel should not be pursued, the Attorney General shall notify Congress as specified 
in § 600.9(a)(3).”).  
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The first option available to the Attorney General  – to appoint a Special Counsel to 

determine, as a preliminary matter, whether or to what extent a complete investigation is 

warranted – is the only appropriate option.79  With this option, the Attorney General can 

conclude, based on the foregoing reasons, that circumstances justify “removing a large degree of 

responsibility for the matter from the Department of Justice.”80  Under the present circumstances, 

the Attorney General can only avoid perceived or actual conflicts of interest by appointing 

outside counsel to review and determine, after a preliminary investigation, whether or to what 

extent further investigation is required.  

Every official – current or former – is entitled to a fair and impartial investigation, 

untainted by suspicions of partiality or bias.  Such investigation may only be accomplished by 

immediately appointing a Special Counsel to conduct a preliminary investigation into the 

allegations and determine whether further investigation is needed and then pursuing any 

prosecutions that the Special Counsel deems warranted based upon his or her full investigation.  

A Special Counsel will be able to independently, without the same personal or professional 

constraints as the Attorney General, exercise prosecutorial discretion to decide whether charges 

should be brought against any of the individuals investigated.   

5. Appointment of Special Counsel is not unprecedented.  
 

The appointment of a Special Counsel to investigate criminal allegations against 

government officials is an established practice.  Previous appointments have been made under 

circumstances similar to those presented here.  In 1999, then-Attorney General Janet Reno 

appointed a Special Counsel to investigate the DOJ’s conduct and possible cover-up of the 

                                                 
79 § 600.2(a).  
80 Office of Special Counsel, 64 Fed. Reg. 37038-37044 (July 9, 1999) (codified at 28 C.F.R. § 600).  
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government’s raid on the Branch Davidian compound in Waco, Texas.81  Documents previously 

released had revealed the FBI’s use of flammable tear gas canisters during the raid – a fact that 

contradicted previous statements made by the FBI and the DOJ that the government had done no 

wrong during the raid.  The conflict of interest in that case was clear:  the alleged crimes to be 

investigated involved the Attorney General herself.  

The conflict of interest in the present case involves the Attorney General, DOJ 

employees, and DOJ policies themselves, and criminal allegations at least as severe as those at 

issue following the Waco, Texas raid.  At least one former Acting Attorney General has publicly 

recognized the inherent conflicts that would arise were the DOJ to take the lead in investigating 

similarly conflicting matters.82  If this criminal investigation is to be conducted in a manner that 

affords sufficient neutrality to the investigators – and earns the trust of the public – it must be 

conducted by someone removed from the day-to-day operations of the DOJ.  

B. The Attorney General also has the power to delegate broad authority to a special 
prosecutor pursuant to the U.S. Code. 

Under the authority of the Appointments Clause, Congress has vested in the Attorney 

General the power to conduct criminal investigations and litigation, the power to appoint 

subordinate officers to assist him, and the power to delegate any of his functions to “any other 

officer, employee, or agency of the Department of Justice.”83  Since the Executive branch is, in 

                                                 
81 Press Release, U.S. Dep’t of Justice, Statement by Att’y Gen. Janet Reno (Sept. 9, 1999), available at 
http://www.usdoj.gov/opa/pr/1999/September/401ag.htm.  
82 Bureau of Int’l Info. Programs, Transcript: Appointment of Special Prosecutor to Oversee Investigation Into 

Alleged Leak of CIA Agent Identity and Recusal of Attorney General Ashcroft from the Investigation (Dec. 30, 
2003), available at http://www.america.gov/st/washfile-
english/2003/December/20031230182138ssor0.6567194.html [hereinafter Comey Transcript] (“[B]oth the attorney 
general and I thought it prudent – and maybe we are being overly cautious, but we thought it prudent to have the 
matter handled by someone who is not in regular contact with the agencies and entities affected by this 
investigation.”). 
83 28 U.S.C. § 509 (2002); 28 U.S.C. § 510 (1966); 28 U.S.C. § 515 (2002); 28 U.S.C. § 516 (1966); See United 

States v. Nixon, 418 U.S. 683, 694-95 (1974).  “Principal officers” are appointed by the President and confirmed 
with the advice and consent of the Senate.  Buckley v. Valeo, 424 U.S. 1, 132 (1976).  “Inferior officers” may be 
appointed solely by the President, the courts, or heads of departments.  Id. 
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nearly every case, the prosecutor of federal crimes, the investigation and prosecution of current 

or former high-level officials in the Executive branch presents an inherent conflict of interest 

problem.  In order to avoid actual or apparent conflicts of interest, federal law permits the 

Attorney General, a principal officer, to appoint a special prosecutor to investigate and, where 

warranted, prosecute alleged criminal offenses.84  However, as is explained more fully below, 

when it comes to investigating detainee abuse in which the DOJ and other Executive branch 

agencies played a role, conflicts of interest cannot be avoided by appointing a DOJ employee to 

conduct such an investigation.   

The general delegation provisions of 28 U.S.C. §§ 509, 510, and 515 allow the Attorney 

General to exercise flexibility in determining the scope of an investigation.  Section 509 vests in 

the Attorney General all functions of other officers, employees, and agencies in the DOJ (with 

three exceptions not applicable in this case).85  Section 510 gives the Attorney General the power 

to “authorize the performance by any other officer, employee, or agency of the Department of 

Justice of any function of the Attorney General.”86  Under Section 515, the Attorney General 

may instruct these appointees, called special prosecutors, to “conduct any kind of legal 

proceeding, civil or criminal . . . which United States attorneys are authorized by law to conduct . 

. . .”87  U.S. Attorneys are authorized to “prosecute for all offenses against the United States.”88  

In other words, the Attorney General may appoint a special prosecutor to conduct any of the 

duties authorized for a U.S. Attorney or even for the Attorney General. 

                                                 
84 28 U.S.C. §§ 509, 510, 515, 516, and 533. 
85 § 509. 
86 § 510. 
87 § 515. 
88 § 547. 
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A delegation of expansive powers occurred when Deputy Attorney General James 

Comey, in his capacity as Acting Attorney General,89 appointed special prosecutor Patrick 

Fitzgerald, a U.S. Attorney for the Northern District of Illinois, to investigate the alleged 

disclosure of a CIA agent’s identity.  In a letter dated December 30, 2003, Mr. Comey wrote: 

By the authority vested in the Attorney General by law, including 28 U. S .C. §§ 
509, 510, and 515, and in my capacity as Acting Attorney General pursuant to 28 
U.S.C. § 508, I hereby delegate to you all the authority of the Attorney General 
with respect to the Department's investigation into the alleged unauthorized 
disclosure of a CIA employee's identity, and I direct you to exercise that authority 
as Special Counsel independent of the supervision or control of any officer of the 
Department.90   

 
Mr. Comey clarified this delegation of powers in a subsequent letter dated February 6, 2004, 

stating: 

. . . I am writing to clarify that my December 30, 2003, delegation to you of “all 
the authority of the Attorney General” . . . is plenary and includes the authority to 
investigate and prosecute violations of any federal criminal laws related to the 
underlying alleged unauthorized disclosure, as well as federal crimes committed 
in the course of, and with the intent to interfere with, your investigation, such as 
perjury, obstruction of justice, destruction of evidence, and intimidation of 
witnesses; to conduct appeals arising out of the matter being investigated and/or 
prosecuted; and to pursue administrative remedies and civil sanctions (such as 
civil contempt) that are within the Attorney General’s authority to impose or 
pursue. Further, my conferral on you of the title “Special Counsel” in this matter 
should not be misunderstood to suggest that your position and authorities are 
defined and limited by 28 CFR Part 600.91 

 
Mr. Comey’s delegation of authority under the U.S. Code conferred powers greater than 

those normally accorded to Special Counsel under the DOJ regulations discussed in the previous 

                                                 
89 James Comey became Acting Attorney General pursuant to 28 U.S.C. § 508(a) after Attorney General John 
Ashcroft recused himself from the investigation into the alleged unauthorized disclosure of the identity of a CIA 
agent.  Section 508(a) provides that “[i]n case of a vacancy in the office of Attorney General, or of his absence or 
disability, the Deputy Attorney General may exercise all the duties of that office. . . .”   
90 Letter from Acting Att’y Gen. James B. Comey to Patrick J. Fitzgerald (Dec. 30, 2003), available at 
http://www.justice.gov/usao/iln/osc/documents/ag_letter_december_30_2003.pdf.   
91 Letter from Acting Att’y Gen. James B. Comey to Patrick J. Fitzgerald (Feb. 6, 2004), available at 
http://www.usdoj.gov/usao/iln/osc/documents/ag_letter_feburary_06_2004.pdf.  
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section.  Mr. Comey explained the differences in the context of Mr. Fitzgerald’s appointment as 

special prosecutor: 

The regulations prescribe a number of ways in which [outside counsel (called 
“Special Counsel” under DOJ regulations) are] very similar to a U.S. attorney. 
For example, they have to follow all Department of Justice policies regarding 
approvals. So that means if they want to subpoena a member of the media, if they 
want to grant immunity, if they want to subpoena a lawyer -- all the things that we 
as U.S. attorneys have to get approval for, an outside counsel has to come back to 
the Department of Justice. An outside counsel also only gets the jurisdiction that 
is assigned to him and no other.  The regulations provide that if he or she wants to 
expand that jurisdiction, they have to come back to the attorney general and get 
permission.  
 
Fitzgerald has been told, as I said . . . .  Follow the facts; do the right thing.  He 
can pursue it wherever he wants to pursue it.  
 
An outside counsel, according to the regulations, has to alert the attorney general 
to any significant event in the case; file what's called an “urgent report.”  And 
what that means is just as U.S. attorneys have to do that, he would have to tell the 
attorney general before he brought charges against anybody, before maybe a 
significant media event, things like that. Fitzgerald does not have to do that; he 
does not have to come back to me for anything.  I mean, he can if he wants to, but 
I've told him, our instructions are:  You have this authority; I've delegated to you 
all the approval authority that I as attorney general have.  You can exercise it as 
you see fit.  
 
And a U.S. attorney or a normal outside counsel would have to go through the 
approval process to get permission to appeal something.  Fitzgerald would not 
because of the broad grant of authority I've given him.  
 
So, in short, I have essentially given him -- not essentially -- I have given him all 
the approval authorities that rest -- that are inherent in the attorney general; 
something that does not happen with an outside special counsel.92 

 
Explaining his decision to forego the appointment of a Special Counsel under those regulations, 

Mr. Comey said that he had “concluded that it [was] not in the public interest to remove [the] 

matter entirely from the Department of Justice, but that certain steps [were] appropriate to ensure 

that the matter [was] handled properly and that the public has confidence in the way in which it 

                                                 
92 Comey Transcript, supra note 82.    
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is handled.”93  The authority given to a special prosecutor under the U.S. Code can be 

substantially greater, and the supervision substantially less, than that typically afforded a Special 

Counsel appointed under DOJ regulations.   

C. Where the subject matter of the investigation could raise serious conflict of 
interest issues pertaining to the DOJ, the DOJ regulations should be invoked as 
the appropriate source of authority for appointing Special Counsel. 

Two sources of authority permit the Attorney General to appoint independent counsel:  

the DOJ regulations under 28 C.F.R. § 600.1 et seq. and the delegation powers under 28 U.S.C. § 

509 et seq.  According to acting Attorney General Comey, one of the reasons he appointed 

Fitzgerald as “Special Counsel” under the U.S. Code, rather than under DOJ regulations, was to 

permit the investigation to 

move forward immediately and to avoid the delay that would come from 
selecting, clearing and staffing an outside special counsel operation.  
Additionally, in many ways, the mandate that [he gave] to Mr. Fitzgerald [was] 
significantly broader than [the mandate] that would go to an outside special 
counsel [under DOJ regulations].94 

 
Although several concerns might cause the Attorney General to want to accelerate the 

commencement of the investigation, those concerns do not trump the need to take all precautions 

to ensure that this investigation is conducted by an impartial and unbiased individual, someone 

not subject to influence, persuasion, or susceptible to the appearance of impropriety.  Given the 

need for a neutral investigation, the appointment of a Special Counsel should be made under 

DOJ regulations.  As discussed above, concerns about avoiding actual or apparent conflicts of 

interest and protecting the public interest are amplified in this case.  As such, under the U.S. 

Code, a simple recusal by the Attorney General and delegation of authority to another DOJ 

employee does not go far enough to ensure that the public’s interest is truly protected.   

                                                 
93 Id.   
94 Id. 
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For the foregoing reasons, a criminal investigation into this matter may not be left to the 

DOJ, but rather, must be conducted outside the purview and control of the DOJ so as to ensure 

that the public retains confidence in the impartiality of the investigation.  The Attorney General 

should therefore appoint a Special Counsel pursuant to his authority under DOJ regulations to 

investigate the alleged criminal offenses contained in this report, and, where warranted, to 

prosecute any individuals found to have violated U.S. criminal law.
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III. The Orchestrated Effort by Former Top-Level Administration Officials to Implement a 

Detainee Interrogation Program Resulted in the Widespread, Systematic, and Unlawful 

Abuse and Torture of Detainees. 

United States government officials committed torture and cruel, inhuman, and degrading 

treatment.  Documentary evidence of this treatment is available from several sources, including 

the Reports issued by the United Nations Special Rapporteur on Torture, the United Nations 

Committee Against Torture, the United Nations Human Rights Committee, the Senate Armed 

Services Committee, the Department of Justice inspector general, and the International 

Committee.95  Contrary to claims made by members of the Bush Administration that incidents of 

abuse and torture were the work of a few “bad apples,”96 evidence strongly indicates the 

opposite:  that this abuse was the result of an orchestrated effort within the administration to use 

illegal tactics to elicit confessions from detainees.  Official representatives of the U.S. 

government have publicly stated that the government used torture during the “War on Terror.”97  

Former President Bush and Vice President Cheney have publicly admitted to their own role in 

approving the use of torture against detainees.98  It is difficult to imagine a more clear and 

                                                 
95 See discussion, supra note 2; Int’l Comm. of the Red Cross, ICRC Report on the Treatment of Fourteen “High 

Value Detainees” in CIA Custody (Feb. 2007), available at http://www.nybooks.com/media/doc/2010/04/22/icrc-
report.pdf.  See Mark Danner, U.S. Torture: Voices from the Black Sites, THE NEW YORK REVIEW OF BOOKS, Vol. 
56, No. 6, Apr. 9, 2009 [hereinafter “Voices from the Black Sites”], available at 
http://www.nybooks.com/articles/22530.  
96 Civil Liberties:  Just a few bad apples, THE ECONOMIST, Jan. 20, 2005, available at 
http://www.economist.com/node/3577249. 
97 See, e.g., Bob Woodward, Detainee Tortured, Says U.S. Official, WASHINGTON POST, A01, Jan. 14, 2009 
[hereinafter “Detainee Tortured”], available at http://www.washingtonpost.com/wp-
dyn/content/article/2009/01/13/AR2009011303372.html?hpid=topnews.  Susan J. Woodward, Convening Authority 
of Military Commissions at Guantánamo Bay, most recently confessed to the United States government’s 
transgressions, stating:“[w]e tortured [Mohammed al-] Qahtani. . . .  His treatment met the legal definition of 
torture.”  Id. 
98 Transcript: Presidents Bush 41 and 43 on ‘FOX News Sunday,’ FOX NEWS, Jan. 12, 2009 [hereinafter 
“Transcript: Presidents Bush 41 and 43”], available at 

http://www.foxnews.com/story/0,2933,479174,00.html (former President George W. Bush admits to personally 
authorizing the use of torture on a detainee who had been subjected to waterboarding more than 100 times); Greg 
Miller, Cheney was key in clearing CIA interrogation tactics, LOS ANGELES TIMES, Dec. 16, 2008 [hereinafter 
“Cheney was key”], available at 
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convincing case for investigation and prosecution.  Whether the decision by government officials 

to approve the use of torture and ill treatment on specific detainees resulted in a widespread, 

systemic practice of detainee abuse is no longer a question.  The violations of law resulting from 

this approval, discussed below, should be investigated accordingly.  

A. High-ranking members of the Bush Administration issued policies or directives 
authorizing detainee abuse.  

The first known overt acts senior-level U.S. government officials took toward the 

development of unlawful interrogation practices came in the form of two presidential orders 

signed by former President Bush on September 17, 2001.  These orders, which remain classified, 

authorized the use of secret CIA “black sites” for the purpose of detaining and interrogating 

terror suspects outside the reach of U.S. laws or the jurisdiction of U.S. courts.99  On October 4, 

2001, U.S. government officials entered into agreements with every NATO country to secure 

blanket overflight clearances for rendition flights – to fly detainees over the territory of member 

states.100  This permission allowed the United States to render at least 700 detainees for 

interrogation and detention at black sites in other countries, the first rendition occurring as early 

as October 23, 2001.101  Under the standardized procedures used during rendition flights, 

detainees would be:  

photographed, both clothed and naked prior to and again after transfer. A body 
cavity check (rectal examination) would be carried out and some detainees 

                                                                                                                                                             
http://www.latimes.com/news/nationworld/washingtondc/la-na-cheney16-2008dec16,0,4343941 (reporting that 
former Vice President Dick Cheney admitted his direct involvement in approving the use of waterboarding and 
“enhanced interrogation techniques”); Detainee Tortured, supra note 97 (Susan J. Crawford, reporting that former 
military judge and current Convening Authority of Military Commissions at Guantánamo Bay admits that torture 
was used on one detainee, which prevented her from authorizing his prosecution before military commissions). 
99 See Press Release, ACLU, CIA Finally Acknowledges Existence of Presidential Order on Detention Facilities 
Abroad (Nov. 14, 2006), available at http://www.aclu.org/safefree/torture/27382prs20061114.html.  
100 Stephen Grey, Flight Logs Reveal Secret Rendition, THE SUNDAY TIMES, Nov. 25, 2007 [hereinafter “Flight Logs 

Reveal Secret Rendition”], available at http://www.timesonline.co.uk/tol/news/world/europe/article2936782.ece.  
101 Flight Logs Reveal Secret Rendition, supra note 100; Dana Priest, Jet is an Open Secret in Terror War, THE 

WASHINGTON POST, Dec. 27, 2004, available at http://www.washingtonpost.com/ac2/wp-dyn/A27826-2004Dec26; 
The War on Terror – As Traced by Alleged CIA Ghost Planes, GHOSTPLANE.NET, available at 

http://www.ghostplane.net/timeline.  
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alleged that a suppository (the type and the effect of such suppositories was 
unknown by the detainees) was also administered at that moment. 

The detainee would be made to wear a diaper and dressed in a tracksuit. 
Earphones would be placed over his ears, through which music would sometimes 
be played. He would be blindfolded with at least a cloth tied around the head and 
black goggles. In addition, some detainees alleged that cotton wool was also taped 
over their eyes prior to the blindfold and goggles being applied. . .  

The detainee would be shackled by [the] hands and feet and transported to 
the airport by road and loaded onto a plane. He would usually be transported in a 
reclined sitting position with his hands shackled in front. The journey times. . . 
ranged from one hour to over twenty-four to thirty hours. The detainee was not 
allowed to go to the toilet and if necessary was obliged to urinate and defecate 
into the diaper.102 
 

After a detainee’s rendition, he would be interrogated by foreign government agents, sometimes 

with the direct involvement of U.S. agents.103  By design, the interrogation tactics used on 

detainees were far beyond the scope of what would be permitted under U.S. law or in U.S. 

territory.104   

Despite the fact that top-level officials approved the extraordinary rendition program in 

the fall of 2001, it was not until March 2002 that the DOJ Office of Legal Counsel reviewed the 

legality of detainee transfers.105  In their March 13, 2002 report, OLC attorneys condoned the 

practice, concluding that the “Commander-in-Chief Clause constitutes an independent grant of 

substantive authority to engage in the detention and transfer of prisoners captured in armed 

                                                 
102 Voices from the Black Sites, supra note 95.   
103 Rajiv Chandrasekaran & Peter Finn, U.S. Behind Secret Transfer of Terror Suspects, WASHINGTON POST, Mar. 
11, 2002, A01 [hereinafter “U.S. Behind Secret Transfer of Terror Suspects”], available at 
http://www.infowars.com/saved%20pages/Police_state/torture_wapost.htm (“Since Sept. 11, the U.S. government 
has secretly transported dozens of people suspected of links to terrorists to countries other than the United States, 
bypassing extradition procedures and legal formalities, according to Western diplomats and intelligence sources.  
The suspects have been taken to countries, . . . where they can be subjected to interrogation tactics -- including 
torture and threats to families -- that are illegal in the United States, . . . In some cases, U.S. intelligence agents 
remain closely involved in the interrogation.”). 
104 See id. 
105 See Memorandum from Jay Bybee, Assistant Att’y Gen., Re: The President's Power as Commander in Chief to 
Transfer Captured Terrorists to the Control and Custody of Foreign Nations (Mar. 13, 2002) [hereinafter “March 13, 
2002 Bybee Memo”], available at 
http://www.usdoj.gov/opa/documents/memorandumpresidentpower03132002.pdf. 
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conflicts,” and the President has “unfettered control over the disposition of enemy soldiers.”106  

In September 2006, five years after he issued orders to implement the program (and over four 

years after OLC approved it), President Bush formally confirmed the existence of the black sites 

and the rendition program.107   

Pursuant to President Bush’s fall 2001 order authorizing the extraordinary rendition 

program, senior U.S. government officials began to devise interrogation practices to be used on 

detainees held in U.S. custody.  Around the same time that the first reported incidents of detainee 

abuse were committed,108 U.S. government officials began to solicit information from experts on 

the use and effectiveness of various interrogation techniques, including forms of torture, cruel, 

inhuman, or degrading treatment, and other types of abuse officials referred to as “harsh 

interrogation techniques.”  U.S. government officials went so far as to solicit advice from 

Egyptian and Saudi intelligence officials – two countries who are regularly chastised in annual 

State Department Country Reports on Human Rights for their notoriously poor human rights 

records.109  Top-level government officials then sought to legitimize abusive acts by seeking 

                                                 
106 Id. at 2-3.   
107 Press Release, White House, Office of the Press Sec’y, President Discusses Creation of Military Commissions to 
Try Suspected Terrorists (Sept. 6, 2006), available at http://georgewbush-
whitehouse.archives.gov/news/releases/2006/09/20060906-3.html (“In addition to the terrorists held at Guantánamo, 
a small number of suspected terrorist leaders and operatives captured during the war have been held and questioned 
outside the United States, in a separate program operated by the Central Intelligence Agency.”).   
108 The Treatment of Detainees in U.S. Custody: Hearing Before the S. Armed Servs. Comm.,110th Cong. 720 (2008) 
(written testimony of Lt. Col. (Ret.) Daniel J. Baumgartner, Jr.), June 17, 2008 [hereinafter “SASC Detainee 

Treatment Hearing”], available at http://armed-services.senate.gov/statemnt/2008/June/Baumgartner%2006-17-
08.pdf.  
109 Scott Shane, David Johnston, and James Risen, Secret U.S. Endorsement of Severe Interrogations, THE NEW 

YORK TIMES, Oct. 4, 2007, available at http://www.nytimes.com/2007/10/04/washington/04interrogate.html; see 

also, e.g., U.S. STATE DEP’T, 2008 HUMAN RIGHTS REPORT: SAUDI ARABIA, (Feb. 25, 2009), available at 
http://www.state.gov/g/drl/rls/hrrpt/2008/nea/119126.htm (“During the year . . . significant human rights problems 
were reported . . . .”);  U.S. STATE DEP'T, 2008 HUMAN RIGHTS REPORT: EGYPT (Feb. 25, 2009), available at 
http://www.state.gov/g/drl/rls/hrrpt/2008/nea/119114.htm (“The government's respect for human rights remained 
poor, and serious abuses continued in many areas.”); HUMAN RIGHTS WATCH, WORLD REPORT: EGYPT (2009), 454 
(“Egypt continued its relentless attacks on political dissent in 2008. . . . Egyptian human rights organizations 
estimate that up to 5,000 people remain detained without charge under the law, some for over a decade.  Security 
forces acting with impunity prevented strikes, violently dispersed demonstrations, and harassed and in some cases 
tortured rights activists.”), 504 (“Human rights conditions remain poor in Saudi Arabia.  International and domestic 
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legal approval – or in some cases ex post facto justification – for such techniques, redefining 

what constitutes a war crime under U.S. law and, in anticipation of civil or criminal lawsuits, 

crafting a legal defense for those involved in the creation or implementation of systematic 

detainee abuse. 

Plans for the detainee interrogation program incorporating the “harsh interrogation 

techniques” began to develop in November and December of 2001.  On November 20, 2001, the 

OLC issued a still-secret memo to White House Counsel Alberto Gonzales addressing the laws 

and treaties pertaining to the treatment of prisoners.  This memo purportedly provides legal 

advice to the White House on U.S. and international laws that protect prisoners of war and 

discusses the War Crimes Act,110 the federal law that penalizes violations of The Hague 

Convention and “grave breaches” of the Geneva Conventions.111  Both treaties are recognized as 

embodying customary international law and require that prisoners and civilians, in an 

international armed conflict, and persons held during a non-international armed conflict, be 

treated humanely at all times.  Because this OLC memo is not yet public, it is unknown whether 

it authorizes or condones the use of certain interrogation tactics or whether it merely describes, in 

broad terms, the laws applicable to U.S. officials and military personnel who are engaged in 

interrogations and detention.  However, it is known that U.S. government officials focused on the 

                                                                                                                                                             
pressure to improve human rights practices remained feeble, and the government undertook no major reforms in 
2008. . . . Curbs on freedom of association, expression, and movement, as well as a lack of official accountability, 
remain serious concerns.”); Amnesty Int'l, Amnesty Int'l Report 2009: Saudi Arabia (2009), available at 
http://report2009.amnesty.org/en/regions/middle-east-north-africa/saudi-arabia (“Thousands of people continued to 
be detained without trial as terrorism suspects and hundreds more were arrested. . . . The administration of justice 
remained shrouded in secrecy and was summary in nature. Torture and other ill-treatment of detainees were 
widespread and systematic, and carried out with impunity. Flogging was used widely as a main and additional 
punishment.”); Amnesty Int'l, Amnesty Int’l Report 2009: Egypt (2009), available at 
http://report2009.amnesty.org/en/regions/middle-east-north-africa/egypt (While a new anti-terrorism law was still 
being prepared, thousands of political prisoners continued to be held in administrative detention under emergency 
legislation, many of them for more than a decade. Torture and other ill-treatment were widespread.”).  
110 18 U.S.C. § 2441 (1996). 
111 Declaration of Deputy Assistant Att’y Gen. Steven Bradbury, ACLU, et al. v. Dep't of Def., No. 04-4151 
(S.D.N.Y. June 7, 2007), 180-81 (items 1369 and 1371-1372b) [hereinafter “Nov. 20, 2001 OLC Memo”], available 

at http://s3.amazonaws.com/propublica/assets/missing_memos/Bradbury_2_Vaughn.pdf. 
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legal consequences of, and potential legal cover for, engaging in unlawful interrogations in 

violation of U.S. and international laws.   

Not long after the OLC memo was issued, DOD officials began actively seeking 

expertise on harsh methods of interrogation and began to implement those methods shortly 

thereafter.  According to Retired Lieutenant Colonel Daniel Baumgartner, former Chief of Staff 

of the JPRA, who was responsible for the SERE program, U.S. government officials sought 

expertise from the DOD’s SERE school as early as December 2001 in order to devise 

interrogation tactics that might be used against detainees.  Evidence of these discussions, which 

is in the possession of the Senate Armed Services Committee but which has not been made 

public, came to light during a hearing by that committee regarding the origins of detainee abuse.  

According to Mr. Baumgartner: 

My recollection of my first communication with [the Defense Department’s 
Office of General Counsel] relative to techniques was with Mr. Richard Shiffrin 
in July 2002.  However, during my two interviews with Committee staff members 
last year, I was shown documents that indicated I had some communication with 
Mr. Shiffrin related to this matter in approximately December 2001.  Although I 
do not specifically recall Mr. Shiffrin’s request to the JPRA for information in late 
2001, my previous interviews with Committee staff members and review of 
documents connected with Mr. Shiffrin’s December 2001 request have confirmed 
to me the JPRA, at that time, provided Mr. Shiffrin information related to this 
Committee’s inquiry.  From what I reviewed last year with Committee staff 
members, the information involved the exploitation process and historical 
information on captivity and lessons learned.  But, until today, I have never met 
Mr. Shiffrin.112 

 
During his testimony, Mr. Baumgartner informed the Senate Armed Services Committee 

that he received similar requests for advice and instruction on the use and effects of SERE 

techniques from the Defense Intelligence Agency (“DIA”) and “another agency” that he declined 

to name.113  That other agency might have been the CIA, which was heavily involved in detainee 

                                                 
112 SASC Detainee Treatment Hearing, supra note 108.  
113 Id.  Colonel Baumgartner testified as follows:  
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interrogations and is often referred to as “another agency” in order to conceal its identity in 

government documents,114 but one former interrogator believes it was private contractors 

working for the government that requested instruction on the use of reverse-engineered SERE 

techniques.115  Whatever the source of the request, the fact remains that as early as November or 

December of 2001, government officials were aware of, and involved in, a plan to construct a 

detainee interrogation program based upon unlawful practices that violate the Geneva 

Conventions.  According to draft guidelines given to medical officers involved in detainee 

interrogations, the SERE techniques were  

designed to psychologically “dislocate” the detainee, maximize his feeling of 
vulnerability and helplessness, and reduce or eliminate his will to resist our efforts 
to obtain critical intelligence. . . In all instances the general goal of these 
techniques is a psychological impact, and not some physical effect, with a specific 
goal of “dislocate[ing] his expectations regarding the treatment he believes he will 
receive.”116 

 
In other words, the goal was to inflict severe psychological distress. 
 

In December 2001, as DOD attorneys were seeking advice on torture and abusive 

techniques, terror suspect John Walker Lindh, an American citizen, was captured,117 and, at the 

                                                                                                                                                             
    “We had support requests from, like I said, the DIA. We also had a support request from another agency that---- 
    Senator Reed. What's the other agency? 
    Colonel Baumgartner. I think that discussion might go into classified, sir. 
    Senator Reed. Did you send them the information? 
    Colonel Baumgartner. Yes, sir, we did.”  
114  Spencer Ackerman, Report Details Origins of Bush-Era Interrogation Policies, THE WASHINGTON 

INDEPENDENT, Apr. 21, 2009, available at http://washingtonindependent.com/39933/report-details-origins-of-bush-
era-interrogation-policies. 
115 See Ali Soufan, Op-ed, My Tortured Decision, THE NEW YORK TIMES, Apr. 22, 2009, available at 
http://www.nytimes.com/2009/04/23/opinion/23soufan.html (“[I]t seems clear that it was contractors, not C.I.A. 
officers, who requested the use of [the] techniques [authorized by a series of OLC memos released on and after 
August 1, 2002]”).  
116 See CIA OFFICE OF THE INSPECTOR GEN., SPECIAL REVIEW: COUNTERTERRORISM DETENTION AND 

INTERROGATION ACTIVITIES (SEPT. 2001-OCT. 2003) (May 7, 2004), Appendix F, 1-2 [hereinafter “2004 CIA 
Inspector General Report”], available at http://media.washingtonpost.com/wp-
srv/nation/documents/cia_oig_report.pdf. 
117 Walker: Prison uprising was ‘mistake’ CNN, Dec. 20, 2001, available at 
http://archives.cnn.com/2001/WORLD/asiapcf/central/12/20/ret.walker.taliban/. 
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instruction of DOD counsel, subsequently abused by CIA agents and U.S. military officers.118  It 

was for Mr. Lindh that DOD General Counsel William Haynes instructed interrogators to “take 

the gloves off.”119  Mr. Lindh was subjected to temperature extremes, hunger, stress positions, 

threats of harm and death threats, sleep deprivation, sensory bombardment, and deprivation of 

medical attention, and was denied access to the International Commission of the Red Cross.120  

These techniques appear to have been systematically employed.  According to court documents 

filed by Mr. Lindh’s attorneys, a military interrogator in charge of Mr. Lindh’s questioning 

informed a Navy physician that “sleep deprivation, cold and hunger might be employed”121 – all 

tactics that are used in the SERE program to train soldiers how to inoculate the soldiers against 

torture.122  Information about Mr. Lindh’s responses to these interrogation tactics was reportedly 

cabled to Washington, D.C. hourly and allegedly read by Secretary Donald Rumsfeld.123   

                                                 
118 Richard A. Serrano, Prison Interrogators’ Gloves Came Off Before Abu Ghraib, L.A. TIMES, June 9, 2004 
[hereinafter “Prison Interrogators’ Gloves Came Off”], available at 

http://articles.latimes.com/2004/jun/09/world/fg-prison9.  
119 Discovery Letter #64, United States v. John Walker Lindh, No. 02-37-A (E.D. Va. June 12, 2002) (on file with 
Human Rights USA); Spencer Ackerman, Rumsfeld’s Lawyer in 2001: “Take the Gloves Off” on Lindh, TALKING 

POINTS MEMO MUCKRAKER, June 25, 2004, available at 

http://tpmmuckraker.talkingpointsmemo.com/archives/003522.php; Prison Interrogators’ Gloves Came Off, supra 
note 118. 
120 Proffer of Facts in Support of Defendant’s Suppression Motions, United States v. Lindh, No. 02-37-A (E.D. Va. 
June 13, 2002) [hereinafter “Lindh Proffer of Facts”], available at 
http://news.findlaw.com/hdocs/docs/lindh/uslindh61302dstat.pdf.    
121 Id. at 18, supra (citations omitted).  
122 Among the resistance techniques taught in the SERE program are “Cramped Confinement” (a technique in which 
“time and temperature is closely monitored” (sic)), “Induced Physical Weakness and Exhaustion,” and “Disruption 
of sleep and biorhythms.”  See Physical Pressures used in Resistance Training and Against American Prisoners and 

Detainees, attached to JPRA Memorandum of July 26, 2002, in U.S. S. Armed Servs. Comm, The origins of 

aggressive interrogation techniques: Part I of the Committee’s inquiry into the treatment of detainees in U.S. 

custody, Index of Documents, Tab 3, available at 

http://levin.senate.gov/imo/media/doc/supporting/2008/Documents.SASC.061708.pdf.  The list of SERE techniques 
enclosed in this document was derived almost word-for-word from a 1957 report documenting interrogation 
techniques used by Chinese Communist interrogators during the Korean War against American soldiers, largely for 
the purpose of eliciting false confessions.  Among the interrogation techniques used on American soldiers – and, 
more recently, “War on Terror” detainees – were “Monopolization of Perception,” which includes subjection to 
bright light and “monotonous food,” and “Induced Debilitation; Exhaustion,” which include “semi-starvation” and 
sleep deprivation.  See Albert D. Biderman, M.A., Communist Attempts to Elicit False Confessions from Air Force 

Prisoners of War, 33(9) BULL. N.Y. ACAD. MED. 616, 616-25 (Sept. 1957) [hereinafter “Biderman Report”], 
available at http://graphics8.nytimes.com/packages/pdf/national/20080702_1957.pdf. 
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Mr. Lindh was not the only detainee to be tortured during his detention by U.S. forces in 

the early days of the “War on Terror.”  On November 11, 2001, in the month prior to Mr. 

Lindh’s capture, Ibn al-Sheikh al-Libi was captured by Pakistani forces in Afghanistan and 

transferred to U.S. custody on December 19, 2001.124  For the next few weeks, Mr. al-Libi was 

interrogated by two FBI agents who, through the use of rapport-building techniques, were able to 

elicit critical information about two other terror suspects.125  However, in January 2002, Mr. al-

Libi was turned over to the CIA, whose officials duct-taped his mouth, shackled him, and 

rendered him to Egypt in order to outsource his interrogation.126  At the airport, prior to his 

rendition to Egypt, a CIA case officer said to Mr. al-Libi:  “You're going to Cairo, you know. 

Before you get there I'm going to find your mother and I'm going to f--- her.”127  In Egypt, Mr. 

al-Libi was subjected to severe torture, including waterboarding, as well as a tactic called a 

“mock burial,” in which he was packed into a coffin-like box less than twenty inches high for 

seventeen hours – all at the instruction of the U.S. government.128  He was also beaten and forced 

to stand naked in a cell overnight, during which time he was repeatedly doused with cold 

                                                                                                                                                             
123 See Prison Interrogators’ Gloves Came Off, supra note 118; Mark Danner, Abu Ghraib: The Hidden Story, in 51 
THE NEW YORK REVIEW OF BOOKS 15 (Oct. 7, 2004), available at http://www.nybooks.com/articles/17430 (“As 
Lieutenant Colonel Steven Jordan, the head of the Joint Intelligence and Debriefing Center at Abu Ghraib, told 
General Taguba in December 2003, ‘Sir, I was told a couple times. . . that some of the reporting was getting read by 
Rumsfeld, folks out of Langley [CIA headquarters], some very senior folks.’  For Jordan, that meant a lot of 
pressure to produce.  It also meant that what went on at Abu Ghraib and other interrogation centers was very much 
the focus of the most senior officials in Washington.”). 
124 See Dana Priest, CIA Puts Harsh Tactics on Hold, WASHINGTON POST, June 27, 2004, A01, available at 
http://www.washingtonpost.com/wp-dyn/articles/A8534-2004Jun26.html.  
125 Michael Isikoff & Mark Hosenball, Al-Libi’s Tall Tales, NEWSWEEK, Nov. 10, 2005, available at 
http://www.informationclearinghouse.info/article10956.htm.  
126 Stephen Grey, CIA Rendition: The Smoking Gun Cable, ABC NEWS, Nov. 6, 2007 [hereinafter “The Smoking 

Gun Cable”], available at http://blogs.abcnews.com/theblotter/2007/11/cia-rendition-t.html.  
127 Michael Hirsh, et al., A Tortured Debate, NEWSWEEK, June 21, 2004 [hereinafter “A Tortured Debate”], 
available at http://www.newsweek.com/id/54093.  
128 A Tortured Debate, supra note 127; Michael Isikoff, The Missing Terrorist, NEWSWEEK, May 28, 2007 
[hereinafter “The Missing Terrorist”], available at http://www.newsweek.com/id/183629/; Andy Worthington, Ibn 

Shaykh al-Libi Has Died in a Libyan Prison, ANDYWORTHINGTON.CO.UK, May 10, 2009 [hereinafter “Ibn Shaykh 

al-Libi Has Died”], available at http://www.andyworthington.co.uk/2009/05/10/ibn-al-shaykh-al-libi-has-died-in-a-
libyan-prison/; Transcript, The Dark Side, PBS FRONTLINE, June 2006, available at 
http://www.pbs.org/wgbh/pages/frontline/darkside/etc/script.html (statement by Vincent Cannistraro, former CIA 
officer). 
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water.129  The contents of CIA cables suggest the purpose of Mr. al-Libi’s interrogation was to 

obtain information – including, perhaps, a false confession – about Iraq weapons training, 

allegedly in order to justify an invasion of Iraq.130  According to former FBI agent Dan Coleman, 

“[i]t was ridiculous for interrogators to think Libi would have known anything about Iraq. . . .  

He ran a training camp. He wouldn’t have had anything to do with Iraq.”131  Mr. al-Libi’s 

“confessions,” obtained as a result of his torture and abuse, were sent to Secretary of State Colin 

Powell and President Bush, who later relied on those statements to justify the invasion of Iraq.132  

Mr. al-Libi was later returned to CIA custody for further detention and “debriefing” on 

November 22, 2003, where CIA agents learned in detail how Mr. al-Libi’s confessions had been 

obtained by Egyptian officials, and cabled this information to CIA headquarters in the United 

States.133  In 2006, al-Libi was disappeared to a prison in Libya, where he died from an apparent 

suicide in May 2009.134 

The torture committed against Mr. Lindh, and the extraordinary rendition to torture of 

Mr. al-Libi, began in December 2001 and January 2002, respectively, before any known OLC 

legal memoranda authorizing the use of such techniques were issued and, as discussed in 

subsequent sections, before the President determined that the Geneva Conventions did not apply 

to al Qaeda or Taliban fighters, and before the Defense Department formally authorized specific 

                                                 
129 Brian Ross & Richard Esposito, CIA’s Harsh Interrogation Techniques Described, ABC NEWS, Nov. 18, 2005, 
available at http://abcnews.go.com/WNT/Investigation/story?id=1322866.  
130 Ibn Shaykh al-Libi Has Died, supra note 128; The Missing Terrorist, supra note 128 (“[D]eclassified CIA 
operational cables [] suggest that al-Libi had been brutally tortured by the Egyptian intelligence service and coerced 
into making his claims about Iraqi weapons of mass destruction training for Al Qaeda.”).  
131 Ibn Shaykh al-Libi Has Died, supra note 128. 
132 Mozzam Begg, What Happened to Ibn al-Sheikh al-Libi?, THE GUARDIAN, May 13, 2009 [hereinafter “What 

Happened to al-Libi?”], available at http://www.guardian.co.uk/commentisfree/libertycentral/2009/may/13/ibn-al-
sheikh-al-libi.  
133 The Smoking Gun Cable, supra note 126.  
134 Ibn Shaykh al-Libi has Died, supra note 128; Peter Finn, Detainee Who Gave False Iraq Data Dies in Prison in 

Lybia, THE WASHINGTON POST, May 12, 2009, available at http://www.washingtonpost.com/wp-
dyn/content/article/2009/05/11/AR2009051103412.html. 
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interrogation techniques for use by military interrogators.135  This point bears emphasis because 

the Bush Administration would later claim (and Congress would enact legislation to give effect 

to such claim) that individuals who relied “in good faith” on the advice of counsel to conduct 

detainee interrogations would have a cognizable defense against prosecutions under the War 

Crimes Act.136  As described in further detail below, after the abuses of Messrs. Lindh and al-

Libi took place, top government officials continued to hold discussions about the use of “harsh 

interrogation techniques,” and legal memoranda were issued explicitly approving (or justifying 

ex post facto) such abuses.137  In the months and years to follow, evidence has come to light 

confirming the involvement in and approval of many of these techniques by senior-level U.S. 

officials.138   

B. Senior-level U.S. government officials set out to create a legal framework that 
would justify the use of unlawful interrogation tactics against detainees.  

• A Legal Foundation for Unlawful Interrogations is Laid 

Following President Bush's November 20, 2001 approval of the use of black sites for the 

detention and interrogation of detainees, DOJ and DOD attorneys continued to discuss ways to 

                                                 
135 The earliest known legal memorandum regarding interrogation tactics was issued on August 1, 2002, and only 
addressed legal issues surrounding the use of certain interrogation tactics by the CIA, not the Defense Department.  
See Memorandum from Jay S. Bybee, Assistant Att'y Gen., to Alberto Gonzales, Counsel to the President, Re: 
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A (Aug. 1, 2002) [hereinafter “Aug. 1, 2002 
Bybee Memo”], available at http://www.washingtonpost.com/wp-
srv/nation/documents/dojinterrogationmemo20020801.pdf.  A memorandum regarding interrogation guidelines to be 
used by the military on detainees held outside of the United States was not issued until March 14, 2003.  See 
Memorandum from John C. Yoo, Deputy Assistant Att'y Gen., to William J. Haynes, II, Gen. Counsel of the Dep't 
of Def., Re: Military Interrogation of Alien Unlawful Combatants Held Outside the United States (Mar. 14, 2003) 
[hereinafter “Mar. 14, 2003 Yoo Memo”], available at http://www.fas.org/irp/agency/doj/olc-interrogation.pdf.  As 
is explained later in this report, the Defense Department did not approve the use of specific interrogation tactics until 
December 2002 – a full year after Mr. Lindh was himself interrogated.  
136 This point is developed in further detail in the legal analysis section of this report. 
137 See A Guide to the Memos on Torture, THE NEW YORK TIMES, available at 

http://www.nytimes.com/ref/international/24MEMO-GUIDE.html. 
138 See, e.g., Nov. 20, 2001 OLC Memo, supra note 111.  See also Jan Crawford Greenburg, et al., Sources: Top 

Bush Advisors Approved ‘Enhanced Interrogation,’ ABC NEWS, Apr. 9, 2008 [hereinafter “Top Bush Advisors 

Approved ‘Enhanced Interrogation’”], available at http://abcnews.go.com/TheLaw/LawPolitics/story?id=4583256 
(“[A] handful of the most senior advisers in the White House explicitly approved the details of the program.  
According to multiple sources, it was members of the Principals Committee that not only discussed specific plans 
and specific interrogation methods, but approved them.”).   
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evade obligations under the Geneva Conventions, and criminal accountability under domestic 

and international law, for abuses committed during the detention and interrogation of terror 

suspects.  After Mr. Lindh was captured by the United States in Afghanistan and subsequently 

interrogated and tortured by U.S. agents, Deputy Assistant Attorney General John Yoo and DOJ 

Special Counsel Robert Delahunty began to articulate a legal architecture that would serve as the 

basis for future U.S. interrogation policies.139  In a joint memorandum dated January 9, 2002, 

(hereinafter “Yoo-Delahunty Memo”) the two OLC attorneys wrote to DOD General Counsel 

William Haynes that because Afghanistan is a “failed state,” al Qaeda or Taliban soldiers 

captured in Afghanistan were not entitled to Geneva Convention protections, and moreover, that 

the federal War Crimes Act, the Geneva Conventions, and customary international law did not 

apply to the actions of members of the U.S. Armed Forces, with the implication that U.S. armed 

forces would be beyond the reach of any law prohibiting war crimes.140   

On January 11, 2002, just two days after the Yoo-Delahunty Memo rejected detainees’ 

right to protections under the Geneva Conventions, the first set of detainees were transferred to 

the Guantánamo Bay military detention facility.141  The twenty Afghan men in the group were 

allegedly members of either the Taliban or al Qaeda, which meant, according to Secretary 

Rumsfeld and the OLC, that they were not entitled to Geneva Conventions protections.142  The 

Defense Secretary told reporters that the military did “plan to, for the most part, treat them in a 

manner that is reasonably consistent with the Geneva Conventions, to the extent they are 

appropriate.”143  The Yoo-Delahunty Memo gave Secretary Rumsfeld the green light to impose 

                                                 
139 See Jan. 9, 2002 Yoo-Delahunty Memo, supra note 8. 
140 See id.  
141 Shackled Detainees Arrive in Guantanamo, CNN, Jan. 11, 2002, available at 
http://archives.cnn.com/2002/WORLD/asiapcf/central/01/11/ret.detainee.transfer/. 
142 Id. 
143 Id. (emphasis added).  
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whatever “detention conditions” he deemed necessary, without regard for either Geneva 

Conventions obligations or potential criminal liability that could result under U.S. or 

international law.144  As explained below, the memo would also inform a Presidential decision 

that served as the bedrock for the administration’s detainee interrogation policy.  

• Opposition to the Legal Foundation for Unlawful Interrogations is Discounted  

In response to the shocking conclusion drawn by OLC attorneys that the Geneva 

Conventions did not apply to certain detainees, certain high-ranking administration officials 

attempted to prevent this position from becoming a matter of policy.145  On January 11, 2002, 

State Department’s chief legal adviser, William H. Taft IV, in a memo addressed to Mr. Yoo and 

copied to Mr. Gonzales and Secretary of State Colin Powell, responded to the Yoo-Delahunty 

Memo, calling its analysis “seriously flawed.”146 

In previous conflicts, the United States has dealt with tens of thousands of 
detainees without repudiating its obligations under the Conventions.  I have no 
doubt we can do so here, where a relative handful of persons is involved.  Only 
the utmost confidence in our legal arguments could, it seems to me, justify 
deviating from the United States’ unbroken record of compliance with the Geneva 
Conventions in our conduct of military operations over the past fifty years.  Your 
draft acknowledges that several of its conclusions are close questions.  The 
attached draft comments will, I expect, show you that they are actually incorrect 
as well as incomplete.  We should talk.147   
 

The two men did not discuss the matter further.148  Curiously, Messers. Yoo and Delahunty 

submitted a memo to Taft on January 14, 2002 regarding prosecution of U.S. personnel under the 

                                                 
144 See Jan. 9, 2002 Yoo-Delahunty Memo, supra note 8. 
145 See John Barry et al., The Roots of Torture, NEWSWEEK, May 24, 2004, [hereinafter “The Roots of Torture”], 
available at http://www.globalpolicy.org/component/content/article/157/26905.html. 
146 Memorandum from William H. Taft, IV, Your Draft Memorandum of January 9, Jan. 11, 2002 [hereinafter “Jan. 
11, 2002 Taft Memo”], available at http://www.nytimes.com/packages/html/politics/20040608_DOC.pdf. 
147 Id.; The Roots of Torture, supra note 145. 
148 Sylvie Kauffman, The Battle for Democracy, LE MONDE, Oct. 25, 2004 [hereinafter “The Battle for 

Democracy”], available at 
http://web.archive.org/web/20080514231515/http://www.truthout.org/docs_04/103004H.shtml.  
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War Crimes Act for conduct against al Qaeda and Taliban fighters.149  The particulars of this 

memo remain classified, but it apparently asserts that U.S. personnel cannot be prosecuted under 

the War Crimes Act for conduct against al Qaeda or Taliban detainees.150   

• The Yoo-Delahunty Memo is Implemented 

On January 18, 2002, nine days after the Yoo-Delahunty Memo was issued, and one 

week before Secretary Powell responded to the memo, President Bush determined that al Qaeda 

and Taliban detainees were not entitled to Geneva Conventions protections.151  The next day, 

Secretary Rumsfeld ordered the Chairman of the Joint Chiefs of Staff to alert combat 

commanders “Al Qaeda and Taliban individuals . . . are not entitled to prisoner of war status for 

purposes of the Geneva Conventions of 1949.”152  However, he noted, detained individuals are to 

be treated “humanely, and to the extent appropriate and consistent with military necessity, in a 

manner consistent with the principles of the Geneva Conventions of 1949.”153  The order was 

given to the commanders on January 21, 2002.154  

• Additional Legal Support for the Jan. 9, 2002 Yoo-Delahunty Memo is Sought  

On January 22, 2002, one day after the Defense Secretary’s order was implemented, 

Assistant Attorney General Jay Bybee issued a separate legal opinion (hereinafter “Jan. 22, 2002 

Bybee Memo”) to Alberto Gonzales and DOD General Counsel William Haynes, mirroring the 

arguments made in the Yoo-Delahunty Memo that the Geneva Conventions were inapplicable to 
                                                 
149 ACLU, Index of Bush-Era OLC Memoranda Relating to Interrogation, Detention, Rendition and/or Surveillance, 
3, current up to Oct. 7, 2009 [hereinafter “ACLU Bush-Era OLC Memoranda Chart”], available at 
http://www.aclu.org/files/assets/olcmemos_chart.pdf. 
150 Id. 
151 See Jan. 25, 2002 Gonzales Memo, supra note 8 (“I understand that you decided that GPW does not apply [with 
respect to the conflict with the Taliban or al Qaeda], and, accordingly, that al Qaeda and Taliban detainees are not 
prisoners of war under the GPW.”). 
152 Memorandum from Sec’y of Def. Donald Rumsfeld, Status of Taliban and Al Qaida (Jan. 19, 2002) [hereinafter 
“Jan. 19, 2002 Rumsfeld Memo”], available at 
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.19.pdf. 
153 Id. 
154 Sec'y of Defense Memo to CJCS Regarding the Status of Taliban and Al Qaeda Detainees (Jan. 21, 2002), 
available at http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.21.pdf.  
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the conflict in Afghanistan.155  When Secretary Powell returned from an overseas trip shortly 

thereafter and learned about the Yoo-Delahunty Memo, he “hit the roof.”156  Bypassing the 

Attorney General, Secretary Powell raised objections directly with the President and sought a 

meeting with him immediately.157  Mr. Gonzales drafted a memo for the President on January 25, 

2002 (hereinafter “Jan. 25, 2002 Gonzales Memo”) noting simply that the Secretary had 

“expressed a different view” regarding the applicability of the Geneva Conventions to al Qaeda 

and Taliban detainees.158  Although Mr. Gonzales acknowledged Secretary Powell’s opposition 

to the Yoo-Delahunty Memo, he ultimately discounted Secretary Powell’s arguments, 

encouraging the President to instead adopt the OLC’s legal conclusions in the Yoo-Delahunty 

Memo.  Mr. Gonzales called the Yoo-Delahunty Memo “definitive,” relying upon it substantially 

to conclude that the Geneva Conventions are inapplicable to the conflict with al Qaeda and the 

Taliban.159  Mr. Gonzales opined that the Geneva Conventions’ “strict limits on questioning of 

enemy prisoners” handicap efforts “to quickly obtain information from captured terrorists.”160  In 

other words, Gonzales and others sought to subvert the Geneva Conventions’ requirements that 

detainees not be abused or tortured.  In response to the Jan. 25, 2002 Gonzales Memo to the 

President, Secretary Powell sent a memo to Mr. Gonzales on January 26, 2002, pointing out the 

shortcomings of the Yoo-Delahunty Memo and requesting that the final memo to the President 

present a more complete picture of the options available to the President.161  What Secretary 

                                                 
155 See Jan. 22, 2002 Bybee Memo, supra note 6. 
156 The Roots of Torture, supra note 145.  
157 Id.  
158 See Jan. 25, 2002 Gonzales Memo, supra note 8. 
159 Id.  (“OLC’s [Office of Legal Counsel’s] interpretation of this legal issue is definitive.”)  In addition to relying 
heavily on the Jan 9, 2002 Yoo-Delahunty Memo, supra note 8, the analysis in the Gonzalez Memo has also been 
credited to General Counsel to Vice President Cheney, David Addington. Pushing the Envelope, supra note 7. 
160 Jan. 25, 2002 Gonzales Memo, supra note 8. 
161 See Memorandum from Colin Powell, Draft Decision Memorandum for the President on the Applicability of the 
Geneva Conventions to the Conflict in Afghanistan (Jan. 26, 2002), available at 
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.26.pdf.  
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Powell did not know was that the President had already made up his mind about the applicability 

of the Geneva Conventions to al Qaeda and Taliban detainees.162   

If it was not already clear from the memos written by Yoo, Delahunty, and Gonzales that 

the administration was concerned about U.S. officials’ liability for war crimes, later memos 

brought these concerns to light.  In a memo dated February 1, 2002, Attorney General John 

Ashcroft laid out for the President two options for evading culpability for Geneva Conventions 

violations (hereinafter “Ashcroft Memo”).  The Ashcroft Memo concluded that if the President 

wished to maximize “protection from legal consequences” and “foreclose[] judicial review . . . 

[of] a Presidential determination that the Third Geneva Convention on prisoners of war does not 

apply,” he should “determine” that the Geneva Conventions do not apply to Taliban detainees.163  

Another memo written on the same day by OLC attorney James Ho, which remains classified, is 

believed to have addressed the additional question of whether detainees are entitled to Common 

Article 3 protections (discussed below), if not to the full Geneva Conventions.164  The memos 

written by Yoo, Delahunty, Gonzales, Addington, and Ashcroft strongly suggest that, as early as 

January 2002, administration officials were seriously considering the use of interrogation tactics 

that could violate the laws of war.  As events unfolded over the following weeks, senior 

administration officials who sought legal justification for subsequent interrogations relied upon 

these legal memos, which attempted to justify a significant departure from Geneva Conventions 

requirements. 

 

 

                                                 
162 See Jan. 25, 2002 Gonzales Memo, supra note 8; Feb. 7, 2002 Bush Memo, supra note 5. 
163 Letter from Att’y Gen. John Ashcroft to President Bush, Feb. 1 2002, available at 
http://news.findlaw.com/wp/docs/torture/jash20102ltr.html. 
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• The President Formally Lays the Groundwork for the Interrogation Plan 

On February 7, 2002, the President formally declared that the Third Geneva Convention 

relative to the Treatment of Prisoners of War did not apply to the conflict with al Qaeda, and that 

while the GPW did apply to Taliban fighters, the Taliban could not invoke it because they did 

not follow the Geneva Conventions.165  The President’s directive also foreclosed any application 

to those detainees of Common Article 3, which applies in all armed conflicts, including non-

international conflicts (warfare that is not solely conducted by the militaries of sovereign nations, 

but includes non-governmental armed groups as well) and serves as a de minimis standard of 

legal protection for persons taking no part in hostilities or those taken out of combat by wounds 

or detention.166  According to Doug Feith, former Undersecretary of Defense for Policy, the 

whole “point” of “determining” that the Geneva Conventions did not apply to detainees was not 

to simply assess detainees’ legal rights; it was to ensure that the Conventions’ constraints on 

interrogation did not apply, thereby allowing administration officials to violate the Conventions 

without fear of repercussion.167   

• Reasonable Reliance on the Advice of Counsel  

In his February 7 directive, the President stated that he was relying on the legal opinions 

written by Mr. Bybee on January 22 and Mr. Ashcroft on February 1, 2002.  However, as Mr. 

Gonzales’ January 25 memo reveals, the President had already decided the Geneva Conventions 

did not apply to detainees as early as January 18, one day before the Secretary of Defense 

informed all combat commanders that al Qaeda and Taliban detainees were not entitled to 

                                                 
165 Feb. 7, 2002 Bush Memo, supra note 5, ¶ 2. 
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Geneva Conventions protections.168  Any decision on or before January 18 could not be based on 

legal memoranda written after that date.  Instead, the decision could only be based upon legal 

opinions written prior to January 18.  The only known legal opinions written prior to January 18 

on the topic of the Geneva Conventions were prepared by Yoo and Delahunty on November 20, 

2001 and January 9, 2002.  Since the former has not been released, it is impossible to say 

whether the legal analysis provided therein was sound, or whether any reliance upon that memo 

was likely reasonable or in good faith.   

The most significant reason for questioning the President’s reliance on the January 9 

memo is the GPW itself, which requires that if there exists “any doubt . . . as to whether persons . 

. . [fall under the class of persons protected by the GPW], such persons shall enjoy the protection 

of the [GPW] until such time as their status has been determined by a competent tribunal”169  

The fact that doubt did exist as to whether detainees in the “War on Terror” fell under the class 

of persons protected by the GPW is evidenced in the memo written by William H. Taft IV, Chief 

Legal Advisor to the State Department.170  In this memo, the only known significant opposition 

to have been raised in response to the January 9 Yoo-Delahunty Memo, Taft wrote a strong 

criticism of the OLC attorneys’ legal analysis, calling the “factual assumptions on which [the 

memo] was based and its legal analysis seriously flawed.”171  Significantly, in his letter to Yoo, 

Taft wrote that the Yoo-Delahunty Memo “acknowledges that several of its conclusions are close 

                                                 
168 The President’s February 7 memorandum is apparently a reaffirmation of a decision he had made previously on 
January 18, 2002, one day before the Defense Secretary issued an order that all combat commanders be informed 
that neither Al Qaeda nor Taliban detainees were entitled to Geneva Conventions protections.  See Jan. 25, 2002 
Gonzales Memo, supra note 8. 
169 Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 5. 
170 Jan. 11, 2002 Taft Memo, supra note 146. 
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questions.”172  Taft further explained his legal position that the Geneva Conventions did apply to 

the conflict in Afghanistan, and therefore to al Qaeda and Taliban detainees:   

I [cannot] advise . . . that the obligations of the United States under the Geneva 
Conventions have lapsed with regard to Afghanistan or that the United States is 
not bound to carry out its obligations under the Conventions as a matter of 
international law.  That may mean, of course, that we must determine specifically 

whether individual members of the Taliban Militia in our custody are entitled to 

POW status, and it may be that some are actually entitled to it.173   
 
Mr. Taft’s conclusion that “[t]he Geneva Conventions are applicable by their terms to the 

Taliban forces”174 ought to have informed the President that, contrary to the OLC’s position, 

there was legal support for finding that detainees were entitled to GPW protections. 

It is not known why the President disregarded the State Department’s legal assessment of 

the United States’ legal obligations.  Reports have shown that top-level Executive branch 

officials sought, and the OLC knowingly provided, legal “authority” to use unlawful 

interrogation methods on detainees without legal restriction – regardless of any contrary 

conclusions.175  Whatever the reason for the President’s conclusion that the Geneva Conventions 

did not apply to detainees, the fact that he received two competing conclusions indicates that 

some doubt existed as to detainees’ rights under the Geneva Conventions.  But even if the 

President’s determination as to detainees’ legal status was reasonable, the authorization of abuses 

amounting to war crimes was not.  As will be explained in section four of this report, torture is 

never lawful under any circumstances.  Furthermore, attempts to evade legal responsibility for 

serious human rights violations cannot be maintained under either domestic or international law. 

                                                 
172 Id. (emphasis added). 
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• The Interrogation Plan is Executed  

 Shortly after the U.S. military base at Guantánamo Bay began accepting detainees in 

January 2002, U.S. military personnel were sent there to develop an interrogation program.  On 

March 1, 2002, Major General Michael E. Dunlavey was selected and sent to Guantánamo to 

“establish the standards for interrogation.”176  According to Mr. Dunlavey, he was in regular 

contact with Secretary Rumsfeld, Undersecretary of Defense for Policy Doug Feith, and DOD 

General Counsel William Haynes throughout tenure at Guantánamo.177  Mr. Dunlavey went on 

to play an instrumental role in the development of interrogation policies for detention facilities in 

Iraq and Afghanistan. 

Shortly after Mr. Dunlavey’s arrival at Guantánamo, interrogators from the CIA, U.S. 

military, and private contractors began to implement the Bush Administration’s interrogation 

plan.  In late March 2002 in Pakistan, a CIA team captured Abu Zubaydah, who on March 27 or 

28 was transferred from Pakistan to a secret CIA-run detention facility in Thailand.178  While at 

the CIA-run facility, Mr. Zubaydah was treated for injuries sustained during his capture.179  In 

the period following Zubaydah’s capture, both CIA and FBI interrogators attempted to elicit 

information from him about prospective terrorist threats.180  The first interrogation team to reach 

him at the secret detention facility was from the FBI.181  According to Ali Soufan, one of the two 

FBI interrogators assigned to Mr. Zubaydah, the FBI “got actionable intelligence from him in the 

                                                 
176 TORTURE TEAM, supra note 167, at 37-38. 
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first hour of interrogating him” using traditional rapport-building techniques.182  The information 

Mr. Zubaydah provided was so critical that CIA Director George Tenet ordered that he be kept 

alive so that more information could be elicited from him by the CIA.183   

Mr. Tenet ordered a CIA Counterterrorism Center (“CTC”) interrogation team to travel to 

the secret detention facility to take over the interrogations.184  In the few days before the CTC 

team arrived, Mr. Soufan and his partner continued to elicit critical information from Mr. 

Zubaydah.185  Once the CTC team arrived, however, the FBI agents were removed from the 

interrogations.186  The CTC team was led by a private contractor, a psychologist named James 

Mitchell, who was a former military SERE training psychologist.187  Mr. Mitchell began 

subjecting Zubaydah to increasingly harsh interrogation techniques, some of which were 

considered by Mr. Soufan to be “borderline torture.”188   

The techniques used by Mitchell included nudity, sleep deprivation, loud noise, and 

extreme temperatures.189  The first few days of the CIA’s interrogations, during which Mr. 

                                                 
182 What Went Wrong: Torture and the Office of Legal Counsel in the Bush Administration: Hearing Before the 

Subcomm. on Admin. Oversight and the Courts of the S. Comm. on the Judiciary, 111th Cong. (2009) (Testimony of 
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Zubaydah was subjected to nudity and “low-level sleep deprivation,” were unsuccessful:  Mr. 

Zubaydah stopped providing information.190  Throughout his interrogation, Mr. Zubaydah’s 

interrogators transmitted the results of his interrogations to Washington, D.C.191  When Mr. 

Zubaydah stopped producing information for the CTC team, and CIA headquarters repeatedly 

inquired about the sudden lack of information, the FBI interrogation team was asked by the CIA 

to retake control of the interrogation in an attempt to reengage Mr. Zubaydah.192  Within a few 

hours of taking over, the FBI was again able to elicit actionable intelligence using traditional 

rapport-building techniques.193  After a few more days of FBI-led interrogations, the CIA’s 

private contractor again sought to resume control, this time implementing harsher interrogation 

techniques such as using loud noise (sensory bombardment), temperature manipulation, and 

sleep deprivation.194  Mr. Zubaydah described his treatment during that period as follows: 

I woke up, naked, strapped to a bed, in a very white room.  The room measured 
approximately [13 feet by 13 feet].  The room had three solid walls, with the 
fourth wall consisting of metal bars separating it from a larger room.  I am not 
sure how long I remained in the bed.  After some time, I think it was several days, 
but can't remember exactly, I was transferred to a chair where I was kept, 
shackled by [the] hands and feet for what I think was the next 2 to 3 weeks.  
During this time I developed blisters on the underside of my legs due to the 
constant sitting.  I was only allowed to get up from the chair to go [to] the toilet, 
which consisted of a bucket.  Water for cleaning myself was provided in a plastic 
bottle. 
 
I was given no solid food during the first two or three weeks, while sitting on the 
chair.  I was only given Ensure [a nutrient supplement] and water to drink.  At 
first the Ensure made me vomit, but this became less with time. 
 
The cell and room were air-conditioned and were very cold.  Very loud, shouting 
type music was constantly playing.  It kept repeating about every fifteen minutes 
twenty-four hours a day.  Sometimes the music stopped and was replaced by a 
loud hissing or crackling noise. 
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The guards were American, but wore masks to conceal their faces.  My 
interrogators did not wear masks. 
 
During this first two to three week period, I was questioned for about one to two 
hours each day.  American interrogators would come to the room and speak to me 
through the bars of the cell.  During the questioning, the music was switched off, 
but was then put back on again afterwards.  I could not sleep at all for the first two 
to three weeks.  If I started to fall asleep one of the guards would come and spray 
water in my face.195 

 
This back-and-forth control over the interrogations between FBI- and CTC-led 

interrogations took place at least one more time, after which Mr. Mitchell, the private contractor, 

again sought to increase the intensity of Mr. Zubaydah’s interrogations– this time by placing Mr. 

Zubaydah in a confinement box.196  Mr. Soufan discovered the wooden “confinement box” that 

“looked like a coffin” that Mr. Mitchell built for Mr. Zubaydah and soon after reported the 

conduct to his superiors in Washington.  In late May 2002, the FBI, in protest of the CIA’s 

Actions, quickly pulled Mr. Soufan out of Mr. Zubaydah’s interrogation.197  Shortly thereafter, 

FBI Director Robert Mueller ordered FBI agents not to participate in any CIA interrogations.198   

• Waterboarding Begins to be Used, Unauthorized 

After the FBI interrogators were taken off of Mr. Zubaydah’s case, his interrogations 

grew even harsher.199   According to an investigation conducted by the ICRC, Mr. Zubaydah was 

subjected to various forms of torture prior to the issuance of any known legal authorizations for 
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such abuse.200  Mr. Zubaydah recalled the following tactics being used against him during this 

period:  

Two black wooden boxes were brought into the room outside my cell.  One was 
tall, slightly higher than me and narrow.  Measuring perhaps in area [3 1/2 by 2 
1/2 feet by 6 1/2 feet high].  The other was shorter, perhaps only [3 1/2 feet] in 
height.  I was taken out of my cell and one of the interrogators wrapped a towel 
around my neck, they then used it to swing me around and smash me repeatedly 
against the hard walls of the room.  I was also repeatedly slapped in the face. . . . 
 
I was then put into the tall black box for what I think was about one and a half to 
two hours.  The box was totally black on the inside as well as the outside. . . .They 
put a cloth or cover over the outside of the box to cut out the light and restrict my 
air supply. It was difficult to breathe.  When I was let out of the box I saw that 
one of the walls of the room had been covered with plywood sheeting.  From now 
on it was against this wall that I was then smashed with the towel around my 
neck.  I think that the plywood was put there to provide some absorption of the 
impact of my body.  The interrogators realized that smashing me against the hard 
wall would probably quickly result in physical injury. 
 
After the beating, I was then placed in the small box.  They placed a cloth or 
cover over the box to cut out all light and restrict my air supply.  As it was not 
high enough even to sit upright, I had to crouch down.  It was very difficult 
because of my wounds.  The stress on my legs held in this position meant my 
wounds both in the leg and stomach became very painful.  I think this occurred 
about 3 months after my last operation.  It was always cold in the room, but when 
the cover was placed over the box it made it hot and sweaty inside.  The wound 
on my leg began to open and started to bleed.  I don't know how long I remained 
in the small box, I think I may have slept or maybe fainted. 
 
I was then dragged from the small box, unable to walk properly and put on what 
looked like a hospital bed, and strapped down very tightly with belts.  A black 
cloth was then placed over my face and the interrogators used a mineral water 
bottle to pour water on the cloth so that I could not breathe.  After a few minutes 
the cloth was removed and the bed was rotated into an upright position.  The 
pressure of the straps on my wounds was very painful. I vomited.  The bed was 
then again lowered to horizontal position and the same torture carried out again 
with the black cloth over my face and water poured on from a bottle.  On this 
occasion my head was in a more backward, downwards position and the water 
was poured on for a longer time.  I struggled against the straps, trying to breathe, 
but it was hopeless.  I thought I was going to die.  I lost control of my urine. Since 
then I still lose control of my urine when under stress. 
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I was then placed again in the tall box.  While I was inside the box loud music 
was played again and somebody kept banging repeatedly on the box from the 
outside.  I tried to sit down on the floor, but because of the small space the bucket 
with urine tipped over and spilt over me. . . .  I was then taken out and again a 
towel was wrapped around my neck and I was smashed into the wall with the 
plywood covering and repeatedly slapped in the face by the same two 
interrogators as before. 
 
I was then made to sit on the floor with a black hood over my head until the next 
session of torture began.  The room was always kept very cold. 
 
This went on for approximately one week.  During this time, the whole procedure 
was repeated five times.  On each occasion, apart from one, I was suffocated once 
or twice and was put in the vertical position on the bed in between.  On one 
occasion the suffocation was repeated three times.  I vomited each time I was put 
in the vertical position between the suffocation. 
 
During that week I was not given any solid food.  I was only given Ensure to 
drink.  My head and beard were shaved everyday. 
 
I collapsed and lost consciousness on several occasions.  Eventually the torture 
was stopped by the intervention of the doctor. 
 
I was told during this period that I was one of the first to receive these 

interrogation techniques, so no rules applied.  It felt like they were experimenting 

and trying out techniques to be used later on other people.201 
 

• Washington Authorizes “Harsh Interrogation Techniques” for Use on Zubaydah.  

According to former CIA director Michael Hayden, Mr. Zubaydah’s capture and 

interrogation was a “test case” for the CIA’s nascent role in the detention and interrogation of 

terror suspects.202  From nearly the start of Mr. Zubaydah’s detention, senior CIA officials 

believed that, despite its initial success, the interrogation methods used by the FBI were not 

effective enough and that Mr. Mitchell’s harsher techniques would “break” Mr. Zubaydah and 
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elicit information he was believed to be withholding.203  During the course of his interrogation of 

Mr. Zubaydah, Mr. Mitchell cabled the CIA Counterterrorism Center in Langley, Virginia daily, 

often several times a day, in order to obtain approval for the use of increasingly harsh 

interrogation tactics.204  Results of these interrogations, and medical and status updates, were 

cabled almost daily to CIA headquarters as early as April 13, 2002.205  CIA headquarters 

forwarded requests for increasingly harsh techniques to the White House, for Gonzales’s 

approval.206 

Mr. Gonzales was not the only official in the administration with knowledge of the CIA’s 

interrogation plan or the tactics used on detainees, nor was he the only individual to authorize the 

abuse.  Throughout the CIA’s interrogation program, members of the National Security Council 

(“NSC”) and other senior administration officials were briefed on the interrogation program in 

order to provide authorizations for the implementation and continued use of the CIA’s 

interrogation plan.207  Those members of the NSC were part of a group called the “Principals 

Committee,” which included Vice President Cheney, National Security Advisor Rice (who 

chaired Principals Committee meetings), Defense Secretary Rumsfeld, Secretary of State Powell, 
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and CIA Director Tenet.208  John Bellinger, Legal Adviser to the NSC, Deputy National Security 

Adviser Stephen Hadley, head of the DOJ Criminal Division, Michael Chertoff, and Attorney 

General John Ashcroft, while not members of the NSC, are also reported to have been present 

during these discussions.209   

The techniques outlined in the CIA’s proposed interrogation plan were allegedly 

demonstrated or explained in detail by CIA officers so that the Committee members would 

understand exactly what they were approving.210  The Committee approved not only the use of 

individual techniques, but also the use of combined techniques.211  Until August 2002, all of the 

Committee’s approvals were obtained without the support of any known written legal authority.  

Although Committee members allegedly sought to insulate the President from the discussions so 

that he would not be subject to liability for any legal repercussions resulting from the approval of 

the use of torture and other abuses,212 President Bush has publicly admitted that he was not only 

aware of the Committee’s meetings and topics of discussion, but that he approved of them.213   

In April 2002, attorneys for the CIA’s Office of General Counsel, the DOJ’s OLC, and 

Mr. Bellinger began to discuss the legality of the CIA’s proposed interrogation plan for use on 
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Mr. Zubaydah.214  Mr. Bellinger briefed Rice, Hadley, Gonzales, Ashcroft, and Chertoff on these 

discussions.215  In mid-May, at a meeting between attorneys from the CIA’s Office of General 

Counsel and John Ashcroft, Condoleeza Rice, Stephen Hadley, John Bellinger, and Alberto 

Gonzales, the CIA proposed the use of specific “alternative” interrogation methods, including 

waterboarding, on Mr. Zubaydah.216   

On July 13, 2002, Deputy Assistant Attorney General John Yoo met with CIA Acting 

General Counsel John Rizzo to review the CIA’s proposed interrogation plan.217  During the 

meeting, Mr. Rizzo asked what legal standards apply to establish the crime of torture.218  In a 

written response later that day, Mr. Yoo informed him that  

to establish that an individual has acted with the specific intent to inflict severe 
mental pain or suffering [an element of torture under 18 U.S.C. § 2340], an 
individual must act with specific intent . . . .  Specific intent can be negated by a 
showing of good faith. . . .  If, for example, efforts were made to determine what 
long-term impact, if any, specific conduct would have and it was learned that the 
conduct would not result in prolonged mental harm, any actions taken while 

relying on that advice would have be [sic] undertaken in good faith.  Due 
diligence to meet this standard might include such actions as surveying 
professional literature, consulting with experts, or evidence gained from past 

experience.219 
 

Over the next eleven days following Mr. Yoo’s meeting with Mr. Rizzo, the CIA consulted with 

at least one expert in order to determine Mr. Zubaydah’s psychological resiliency and ability to 

withstand “specific conduct” such that it did not “result in prolonged mental harm.”220  On July 
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24, 2002, a psychologist who had the opportunity to evaluate Mr. Zubaydah provided a 

“psychological assessment” of Abu Zubaydah to Mr. Yoo.221  The assessment noted that “[Mr. 

Zubaydah] is familiar and probably well versed in al Qaeda’s detention and resistance training 

materials.  Thus, one would expect that [Mr. Zubaydah] would draw upon this fund of 

knowledge as he attempts to cope with his own detention.”222  Around this time, a second 

psychologist named Bruce Jessen arrived in Thailand to supervise Mr. Zubaydah’s 

interrogations.223  Mr. Jessen, like Mr. Mitchell, the private contractor interrogator for Mr. 

Zubaydah, was also involved with the creation of the reverse-engineered SERE interrogation 

program.224  Mr. Jessen remained in Thailand to witness the escalation of interrogation tactics 

used against Mr. Zubaydah, although it is unknown whether he helped to prepare the 

psychological assessment provided to Mr. Yoo.225  Mr. Yoo’s advice regarding ways in which 

individuals might evade liability for torture under 18 U.S.C. § 2340, followed by these efforts to 

assess Mr. Zubaydah’s psychological health and strength, strongly suggest that administration 

officials were cognizant of the fact that the “enhanced interrogation techniques” the CIA sought 

to inflict upon Mr. Zubaydah potentially violated U.S. law.   

On July 17, 2002, a few days before the psychological assessment was provided to Mr. 

Yoo, Secretary Rice personally authorized the CIA’s proposed aggressive, physical interrogation 

techniques, including waterboarding – subject to a determination of legality by the OLC.226  On 

July 24, 2002 the same day that Mr. Zubaydah’s “psychological assessment” was sent to Mr. 

Yoo the OLC provided its determination by orally informing the CIA that Attorney General 
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Ashcroft had concluded that certain proposed interrogation tactics were lawful.227  On July 26, 

2002, the OLC provided oral authorization that waterboarding was lawful.228  On August 1, 

2002, the OLC issued two written legal memoranda to General Counsel Rizzo.  The first memo, 

from Mr. Bybee to Mr. Rizzo, memorializes the oral advice given to the CIA just days before 

and specifically authorizes the CIA’s use of extreme interrogation tactics, such as 

waterboarding,229 on Mr. Zubaydah, either alone or in combination.230  The memo authorized:  

the use of “walling” (quickly and forcefully shoving a detainee into a flexible false wall); using 

insects to exploit Mr. Zubaydah’s fears; stress positions; and waterboarding.231  The memo also 

noted that Mr. Zubaydah was subjected to sleep deprivation for seventy-two hours and Mr. Rizzo 

stated his intent not to deprive Mr. Zubaydah of sleep for more than eleven days.232  The second 

memo, which remains classified, is entitled “Standards of Conduct for Interrogation under 18 

U.S.C. §§ 2340-2340A,”233 the same name given to a third memo, also dated August 1, 2002, 

from Mr. Bybee to Mr. Gonzales.234  The third memo narrowly interprets the Convention 

Against Torture and its domestic implementing legislation, 18 U.S.C. § 2340, to define torture 

and the potential repercussions of using torture against detainees.235  Given that the second and 

third memos share the same title, it would not be surprising if both memos came to similar 
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conclusions about the legal limitations on torture imposed by 18 U.S.C. § 2340.  A fourth memo 

written that day, from Mr. Yoo to Mr. Gonzales, evidences some concern within the 

administration about legal liability for torture.  The fourth memo concludes that interrogation 

techniques used against detainees that comply with 18 U.S.C. §§ 2340-2340A would not violate 

the Convention Against Torture, and that such interrogations could not be subject to prosecution 

before the International Criminal Court.236  After the OLC issued these memoranda, Mr. 

Zubaydah was subjected to waterboarding eighty-three times during the month of August.237   

• Senior Administration Officials’ Role in Authorizing the Abuse of Other Detainees 

Senior Bush Administration officials approved the techniques the CIA used on Mr. 

Zubaydah for use on other detainees and approved plans for other detainees on a case-by-case 

basis.238  For example, senior Bush Administration officials determined whether detainees would 

be slapped, pushed, deprived of sleep, or waterboarded sometimes down to the number of times 

CIA agents could use a specific tactic.239 

The case of Mr. Mohamed al-Qahtani illustrates the detailed involvement by senior-level 

government officials in a detainee’s interrogation plan.  Mr. al-Qahtani was captured in Pakistan 

on December 15, 2001, handed over to U.S. forces on December 26, 2001, and transferred to 

Guantánamo on February 13, 2002.240  Following his transfer to Guantánamo, Mr. al-Qahtani 

came to be suspected of having been involved in the 9/11 attacks, and intelligence experts sought 

to determine what connections, if any, he had with the attacks.241  Between July 27, 2002 and 
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September 19, 2002, the FBI led Mr. al-Qahtani’s questioning.242  During that time, Joint Task 

Force 170 (“JTF-170”), the Defense Department unit in charge of interrogations at Guantánamo 

began to draft an interrogation plan for Mr. al-Qahtani.243  The plan was formally implemented 

in October 2002, almost two months after the OLC memos were issued on August 1, 2002.   

During the week of September 25, 2002, senior-level officials visited Guantánamo Bay 

for the stated purpose of being briefed on the progress of the intelligence-collection program.244  

The officials who attended included White House Counsel Gonzales, Counsel to the Vice 

President Addington, General Counsel Haynes, Acting CIA General Counsel Rizzo, DOJ 

Assistant Attorney General Chertoff, as well as other senior administration officials.245  During 

this trip, the commander of JTF-170, Major General Michael Dunlavey, discussed with Mr. 

Haynes the policy constraints he felt affected interrogations at Guantánamo, and told the group 

that his task force would request approval of more aggressive interrogation techniques.246  

According to Dunlavey, the lawyers in the delegation brought with them ideas “which had been 

given from sources in D.C.”247  Specifically, they talked about the SERE techniques used to train 

American soldiers to resist interrogation by the enemy, and about the possibility of using those 

techniques on detainees.248  By the end of September 2002, JTF-170 Commander Dunlavey had 

a good idea of the types of techniques for which he wanted authorization to use on detainees.249  

However, he had been warned by Defense Secretary Rumsfeld that everything he did would be 

“under a microscope,” so Mr. Dunlavey sought to get formal, written approval from above to use 
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the enhanced techniques.250  According to an interview he gave, Mr. Dunlavey was confident 

that someone up the chain of command would sign off on his request.251   

After the officials’ visit, JTF-170 Commander Dunlavey directed his staff to draft a 

request for authority to use more aggressive techniques.252  On October 2, 2002, Major Burney, a 

Behavioral Science Consultation Team (“BSCT”) psychologist at Guantánamo responsible for 

advising interrogators whether to cease or continue with their interrogations, drafted a 

memorandum on proposed detention and interrogation policies.253  Mr. Burney, who wrote the 

memo with the assistance of one other individual, said that he was under pressure from JTF-170 

Commander Dunlavey to write a memo specifically requesting the use of coercive techniques.254  

The memo requested approval of the following techniques:  

• Category I: threatening lifelong imprisonment;  
• Category II: stress positions; isolation for up to 30 days; food deprivation for 

up to 12 hours; back-to-back 20-hour interrogations once per week; removal 
of all comfort items, including religious items; forced grooming; handcuffing; 
hooding a detainee during interrogation and transport; 

• Category III: 20-hour interrogations every day; strict isolation without the 
right to visitation by medical professionals or the ICRC; food deprivation for 
up to 24 hours once a week; use of scenarios meant to convince the detainee 
that he might experience pain or death; non-injurious physical consequences; 
forced nudity; and exposure to cold or water until the detainee begins to 
shiver.255 

 
Other techniques proposed for use on detainees in the cell blocks included:  limiting sleep to four 

hours per day; depriving detainees of sheets, blankets, mattresses, and washcloths; deprivation of 
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religious materials such as Korans; and the use of white noise as a form of psychological 

pressure.256   

On October 2, 2002, Mr. Burney issued his memo and Guantánamo Staff Judge Advocate 

Lt. Col. Diane Beaver convened a meeting to discuss it.  Among those in attendance was staff 

from JTF-170 and Jonathan Feldman, Chief Counsel to the CIA CTC.257  Much of the discussion 

at the meeting focused on the use of aggressive interrogation techniques and securing 

authorization to use them.258  Minutes of the discussion reveal that participants were aware of 

practices commonly used at Guantánamo and at Bagram in Afghanistan, including sleep 

deprivation, death threats, and hiding or disappearing detainees in order to avoid scrutiny by the 

ICRC.259  During this meeting, JTF-170 staff and Mr. Feldman also discussed the proposed 

interrogation plan for Mr. al-Qahtani, and Mr. Feldman specifically noted the use of 

waterboarding and phobias, which were shortly thereafter included in a request for authorization 

to use more aggressive tactics.260  That same day, JTF-170 personnel began implementation of 

the harsh interrogation plan prepared by the task force for Mr. al-Qahtani.  Among the 

techniques used on Mr. al-Qahtani from October 2-10, 2002, were sleep deprivation, sensory 

bombardment (bright lights), stress positions, and exploitation of fears, specifically, using 

military dogs to increase Mr. al-Qahtani’s stress level.261  Mr. al-Qahtani’s interrogators only 

stopped using these particular tactics in October or November 2002 after realizing that they were 

ineffective;262 however, as explained below, harsh interrogations continued, using these and 

other techniques.  Following this unsuccessful attempt by JTF-170 personnel to elicit actionable 
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intelligence from Mr. al-Qahtani, military personnel at Guantánamo spent the next few weeks 

drafting a new interrogation plan for him.263   

On October 9, 2002, Brigadier General Rick Baccus the Commander of JTF-160, the 

Defense Department unit in charge of detentions at Guantánamo was unexpectedly relieved from 

his duties.  According to defense sources, Mr. Baccus allegedly undermined intelligence-

gathering efforts because he was “too nice” to the detainees contrary to JTF-170 Commander 

Dunlavey’s plan.264  In particular, JTF-160 Commander Baccus promised to treat detainees 

humanely and erected posters supplied by the ICRC that informed detainees of their rights under 

the Geneva Conventions.265  As a result of Commander Baccus's immediate removal from 

command, JTF-160 and JTF-170 were soon merged to form JTF-GTMO, which was to be 

temporarily run by JTF-170 Commander Dunlavey.266   

On October 11, 2002, following Mr. Baccus’ departure, JTF-170 Director of Intelligence 

Lt. Col. Jerald Phifer, acting under orders from JTF-170 Commander Michael Dunlavey, drafted 

a memorandum requesting authorization for the use of “enhanced interrogation techniques.”267  

The memorandum, submitted to Mr. Dunlavey, was substantially similar to that written by Mr. 

Burney on October 2, 2002, including the three-categorization levels of increasingly harsh 

interrogation techniques.  Among the techniques requested in the October 11 memo were: 
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• Category I: yelling at the detainee; using deception (such as posing as an 
interrogator from a country known to use harsh tactics, or using multiple 
interrogators on a detainee) to coerce detainees;  

• Category II: stress positions; subjecting a detainee to isolation; deprivation of 
light and sound; hooding a detainee during interrogation and transport; forced 
nudity; using a detainee’s phobias to induce fear or stress;  

• Category III: use of scenarios meant to convince the detainee that he or his 
family might experience pain or death; exposure to cold or water; 
waterboarding; and non-injurious physical contact such as grabbing, poking, 
or light pushing.268  

 
Lt. Col. Phifer’s memo was accompanied by a cover memo and legal brief written by Staff Judge 

Advocate Lt. Col. Beaver, who concluded that the proposed tactics do not violate federal law.269  

However, she also suggested that certain tactics might constitute an assault or a threat, in 

violation of the Uniform Code of Military Justice (“UCMJ”), and recommended that 

interrogators seek “permission or immunity” in advance before using these potentially criminal 

tactics.270  Mr. Dunlavey then submitted Mr. Phifer’s memo and Ms. Beaver’s memo and brief, 

along with his own memo, to General James Hill, Commander of U.S. Southern Command 

(“SOUTHCOM”).   

On October 25, 2002, General Hill forwarded the request to General Richard Myers, 

Chairman of the Joint Chiefs of Staff, expressing support for the Category I and II techniques, 

with some reservation about the lawfulness of the Category III techniques.271  He requested that 

attorneys for the DOD and DOJ review the lawfulness of the Category III techniques.272  Within 

days, the military services were asked by the Joint Staff J-5, which assists the Joint Chiefs of 

Staff on Strategic Plans and Policy, to provide feedback on the requested interrogation 
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techniques.273  From approximately November 1-7, 2002, various military services and divisions 

responded, each expressing concern over the legality of some of the proposed techniques.274  In 

response to these concerns, Captain Jane Dalton, Legal Counsel to the Chairman of the Joint 

Chiefs of Staff, notified DOD General Counsel William Haynes of the potential problems with 

the requested techniques and sought to conduct a full review of them.275  At the direction of 

General Richard Myers, Commander of the Joint Chiefs of Staff, Mr. Haynes informed Captain 

Dalton that she was not allowed to conduct a legal review of the requested techniques.276   

On November 4, 2002, Major General Geoffrey Miller assumed control over the newly 

created JTF-GTMO, replacing JTF-170 Commander Dunlavey, who returned to work at the 

National Security Agency.  After assuming control of JTF-GTMO, Mr. Miller, by his own 

admission, spoke with Deputy Secretary of Defense Paul Wolfowitz once a week.277  After the 

October 11, 2002 request for authorization of “enhanced interrogation techniques,” Mr. Miller 

oversaw the drafting of a new interrogation plan for Mr. al-Qahtani, and eventually approved a 

plan that referenced the Category III techniques listed in the October 11 memo.278  Among the 

techniques Mr. Miller approved were:  forced shaving; stress positions; sensory deprivation; 20-

hour interrogations; the use of dogs to instill fear in Mr. al-Qahtani; and extraordinary rendition 

to a foreign country in order to be tortured or interrogated.279  He approved these techniques 

despite the warnings he and DOD General Counsel received from the FBI, the DOD Criminal 

Investigation Task Force (“CITF”), and the Naval Criminal Investigative Service (“NCIS”) that 

the proposed interrogation techniques could violate U.S. criminal and military law, as well as 
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international law, and that interrogators who use such techniques could be prosecuted for their 

actions.280  After interrogators implemented the plan on November 23, 2002, Mr. al-Qahtani was 

reportedly subjected to stress positions, the use of dogs to incite fear and agitation, isolation, 

threats of death, forced nudity, waterboarding, ridicule and berating, “forced grooming, invasion 

of space by a female interrogator, treating [Mr. al-Qahtani] like an animal, . . . and forcing him to 

pray to an idol shrine [religious disgrace].”281  Mr. al-Qahtani was subjected to these techniques 

until January 16, 2003.  According to individuals familiar with Mr. al-Qahtani’s interrogations, 

the techniques used were approved “up to [the Secretary of Defense] level.”282   

On November 27, 2002, after the foregoing interrogation tactics had already begun to be 

implemented on Mr. al-Qahtani, and more than a month after Mr. Haynes received Mr. Hill’s 

request for authorization of enhanced techniques, Mr. Haynes sent a memorandum to Secretary 

Rumsfeld advising him to approve Mr. Dunlavey’s October 11 request to use all Category I and 

II techniques and one Category III technique mild, non-injurious physical contact, against 

detainees at Guantánamo.283  Despite the significant concerns raised by several military services 

and departments regarding the lawfulness of these interrogation methods, Secretary Rumsfeld 

approved all of the interrogation techniques requested on December 2, 2002, including stress 

positions, hooding, twenty-hour interrogations, forced nudity, exploiting phobias to induce stress 

(e.g., fear of dogs), prolonged isolation, sensory deprivation, and forced grooming – the same 

tactics approved for use by Mr. Miller on Mr. al-Qahtani.284   

                                                 
280 Id. at 78-81, 84-87. 
281 Id. at 81, 88-90 (citations omitted). 
282 Id. at 80, 88 (citations omitted). 
283 Action Memo from Dep’t of Def. Gen. Counsel William Haynes, to Def. Sec’y Donald Rumsfeld, Counter-
Resistance Techniques, Nov. 27, 2002 [hereinafter “Dec. 2, 2002 Rumsfeld Approval of Counter-Resistance 
Techniques”], available at http://www.au.af.mil/au/awc/awcgate/dod/d20040622doc5.pdf.  
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In early December 2002, following the Secretary’s approval of these techniques, Mr. 

Phifer and Dave Becker, Chief of the JTF-GTMO Interrogation Control Element (“ICE,” the 

body that oversaw military interrogations at GTMO), drafted the Standard Operating Procedures 

(“SOP”) for interrogators to follow during so-called “‘SERE’ Interrogation[s].”285  The draft 

SOP, dated December 14, 2002, described in detail the manner in which the approved techniques 

should be applied to detainees.286  In response, CITF and the FBI expressed their concerns 

regarding the legality and effectiveness of these techniques with Mr. Phifer, but their concerns 

were not heeded.287  The draft SOP was reportedly never signed or implemented at 

Guantánamo.288    

Although the SOP may not have been officially authorized on December 30, 2002, two 

SERE instructors arrived at Guantánamo for the purpose of training interrogators there how to 

use SERE tactics on detainees, at Secretary Rumsfeld’s direction.289  Between November 2002 

and December 2003, Secretary Rumsfeld approved a total of sixteen harsh interrogation tactics 

for use against select detainees, including Mr. al-Qahtani.290  Mr. al-Qahtani reports that he was 

subjected to the following interrogation methods during his detention at Guantánamo:  

Severe sleep deprivation combined with 20-hour interrogations for months at a 
time; severe isolation; threat[s] of rendition to other countries that torture more; 
religious and sexual humiliation; threats made against [his] family; strip 
searching, body searches, and forced nudity, including in the presence of female 
personnel; denial of the right to practice [his] religion . . . [and] threatening the 

                                                 
285 SASC Nov. 2008 Report, supra note 240, at 97.  
286 Id. at 97-98.  A later draft SOP was reportedly written on December 18, 2002.  See id. 
287 Id. at 102. 
288 Id. 
289 Id. at 102-04.  According to the ICE Chief at that time, Lt. Col. Ted Moss, who served at Guantánamo from 
December 2002 to June 2003, the SERE interrogators had been requested by former ICE Chief Dave Becker.  Id. at 
103; Mark Benjamin, Torture Teachers, SALON.COM, June 29, 2006, available at 
http://www.salon.com/news/feature/2006/06/29/torture/index.html (“When I arrived at GTMO . . . my predecessor 
arranged for SERE instructors to teach their techniques to the interrogators at GTMO . . . The instructors did give 
some briefings to the Joint Interrogation Group interrogators.’”).  
290 Petition for Writ of Habeas Corpus, Al-Qahtani v. Bush, No. 05-1971, 10 (D.D.C. Oct. 5, 2005), available at 
http://ccrjustice.org/files/2005-10-05%20Al%20Qahtani%20Habeas%20Petition.pdf.  
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desecration of the Koran in front of [him]; placing [him] in stress positions for 
prolonged times; restrain[ing him with very tight restraints] for many months for 
days and nights; threat[ening] and attack[ing] him [with] dogs; beatings; exposure 
to a low temperature for a prolonged time; [and] exposure to loud music for 
prolonged times . . . .291 

 
On January 15, 2003, Navy General Counsel Alberto Mora informed Mr. Rumsfeld that unless 

the authorization was rescinded, he would issue a legal memorandum concluding that most of the 

approved techniques were unlawful.292  That same day, Secretary Rumsfeld decided to rescind 

his authorization of certain techniques.293  He rescinded blanket authority for all Category II and 

III techniques, allowing only Category I techniques such as yelling and deception to be used.294   

• A New Interrogation Plan for Guantánamo Detainees Is Developed   

 Within two days of rescinding his December 2, 2002 authorization of “enhanced 

interrogation techniques” at Guantánamo, Secretary Rumsfeld directed DOD General Counsel to 

set up a “Detainee Interrogation Working Group” in order to assess legal and policy issues 

surrounding the detainee interrogation program.295  Members of the Working Group included  

representatives from the Office of the Undersecretary of Defense (Policy), the Defense 

Intelligence Agency, DIA, the General Counsels of the Air Force, Army, and Navy, Counsel to 

the Commandant of the Marine Corps, the Judge Advocates General of the Air Force, Army, and 

Navy, the Staff Judge Advocate for the Marine Corps, the Joint Staff Legal Counsel and the Joint 

Staff Directorate for Strategic Plans and Policy (J5).   

 In the first few weeks of its existence, the Working Group compiled information from the 

DIA, Combatant Commands, CENTCOM, SOUTHCOM, and JPRA regarding interrogation 

                                                 
291 Summary Transcript of Admin. Review Board Proceedings for ISN 063, 7 (2006) (Testimony of Mohammed al-
Qahtani), available at http://ccrjustice.org/files/MAQ%202006%20ARB%20Trnscrpt%20w%20Stmnt.pdf.  
292 SASC Nov. 2008 Report, supra note 240, at 108. 
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techniques.296  On January 25, 2003, the Working Group completed a draft of its initial legal 

review of the interrogation techniques, concluding that almost all of the Category III techniques 

could, absent legal purpose, be per se unlawful, and that depending upon the circumstances, the 

Category II techniques could rise to the level of torture.297  Although Secretary Rumsfeld had 

tasked the Working Group with generating a legal analysis of the techniques, DOD General 

Counsel William Haynes sought to make the OLC’s legal opinions the controlling analysis.298  

On February 2, 2003, a draft legal memo prepared by the OLC (which was later finalized by 

John Yoo on March 14, 2003) was presented to the Working Group as the “controlling authority 

for all questions of domestic and international law.”299  In this draft memo, the OLC concluded: 

• In order to constitute torture, physical pain must be “equivalent in intensity to that 
accompanying ‘serious physical injury, such as organ failure, impairment of bodily 
functions or even death.’”300 

• The federal torture statute and certain other U.S. criminal laws are inapplicable to 
members of the military during an armed conflict.301 

• The federal torture statute and certain other U.S. criminal laws are inapplicable to the 
sovereign.302 

• Even if interrogations violated a federal criminal statute, it would be unconstitutional 
to prosecute violators acting pursuant to the President’s Commander-in-Chief 
authority.303 

 
In short, the OLC disregarded domestic or international legal precedent that did not support the 

OLC’s definition of torture and concluded that the President could operate above the law.   

 Despite the serious objections they raised to the OLC’s conclusions and the “profound 

mistakes in its legal analysis,” Working Group members were directed by DOD General Counsel 

William Haynes to accept the OLC analysis as “authoritative” and were reportedly not permitted 

                                                 
296 Id. at 110-18. 
297 Id. at 118-22. 
298 Id. at 119. 
299 Id. at 119-20 n.924. 
300 March 14, 2003 Yoo Memo, supra note 135, at 38; SASC Nov. 2008 Report, supra note 240, at 120. 
301 March 14, 2003 Yoo Memo, supra note 135, at 14. 
302 Id. at 15-16. 
303 Id. at 18-19. 



Indefensible: A reference for prosecuting torture and other felonies  

 79

to challenge the conclusions of the OLC memo in the Working Group’s report.304  An 

investigation commissioned by the Senate Armed Services Committee later found that any 

conclusions the Working Group drew that contradicted the OLC’s memo were “rejected if they 

did not conform to the OLC guidance.”305  As a result, the Working Group’s March 6, 2003 draft 

Final Report “contain[ed] large segments of DOJ work product, rather than being ‘informed’ by 

DOJ.”306  Governed by the OLC’s legal analysis, the earlier Working Group’s draft Final Report, 

dated February 4, 2003, ultimately recommended the approval of thirty-six interrogation 

techniques to be used on detainees:  twenty-six for general use, including nineteen from the 

Army Field Manual seven not permitted under the Field Manual (such as hooding, mild physical 

contact, dietary manipulation, environmental manipulation, sleep adjustment, false flag, 

operating under false authority, flag, etc. to confuse or mislead another, and threat of transfer; 

and ten for use with limitations (such as isolation, prolonged interrogations, forced grooming, 

prolonged standing, sleep deprivation, physical training, face slap/stomach slap, removal of 

clothing, increasing anxiety by use of aversions, and the waterboard).307  Of the techniques the 

Working Group included in the report, the only three they did not recommend for approval were 

stress positions, sensory deprivation, and water immersion/wetting down (“the three additional 

techniques”), reportedly due to lack of sufficient information with which to evaluate the 

techniques.308 

 No fewer than four senior military lawyers challenged the February 4, 2003 draft Final 

Report’s findings, raising concerns that the legal analysis – and the OLC opinion upon which it 

relied – was insufficient, inconsistent with well-established military practice, and, if relied upon, 
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could expose military members to prosecution or civil suits in foreign or international courts.309  

Despite their sharing these concerns with Defense Secretary Rumsfeld, the next draft of the Final 

Report, dated March 6, 2003, still recommended that all thirty-six techniques be approved, and 

included in its analysis (but did not recommend for approval) the three additional techniques.310  

On March 28, after meeting with several advisors while the report was still being completed, 

Secretary Rumsfeld determined that he would “expressly” approve twenty-four of the thirty-six 

techniques.311  On April 4, 2003, the Working Group issued the final version of the Final Report.  

The Final Report was similar to the March 6, 2003 report, except it did not list the three 

additional techniques, and it no longer listed waterboarding as a recommended technique.312  

This change brought the number of recommended techniques to thirty-five.   

 Subsequently, General Myers recommended that the Defense Secretary approve the 

twenty-four techniques he had considered at the end of March.313  Marshall Billingslea, the 

Principal Deputy Assistant Secretary of Defense for Special Operations/ Low-Intensity Conflict, 

recommended that the Secretary approve all thirty-five of the techniques recommended in the 

final Working Group report.314  On April 16, 2003, Secretary Rumsfeld issued a memorandum 

expressly authorizing twenty-four techniques including Mutt and Jeff,315 incentive/removal of 

incentive316 pride and ego down,317 isolation,318 dietary manipulation,319 environmental 

                                                 
309 Id. at 127-28. 
310 Id. at 127-28 (citation omitted). 
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315 Otherwise known as the “good cop, bad cop” routine, and defined by the Defense Secretary as the pairing of a 
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manipulation,320 sleep adjustment,321 and false flag,322 as well as additional techniques he could 

personally approve.323  The Joint Chiefs of Staff understood that these “additional techniques” 

included the remaining eleven of the thirty-five techniques recommended by the Working 

Group.324  Nearly all of the techniques authorized by the Secretary General were ones that had 

previously been used, or “tested,” on Mr. al-Qahtani.325   

                                                                                                                                                             
consider that provision and retention of religious items (e.g.. the Koran) are protected under international law.  See 
Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 34.  Although the provisions 
of the Geneva Convention are not applicable to the interrogation of unlawful combatants, consideration should be 
given to these views prior to application of the technique.]”  April 16, 2003 Memorandum from Sec’y Rumsfeld, 
supra note 315. 
317 “Attacking or insulting the ego of a detainee, not beyond the limits that would apply to a POW.  [Caution: Article 
17 of Geneva Ill provides, ‘Prisoners of war who refuse to answer may not be threatened, insulted, or exposed to any 
unpleasant or disadvantageous, treatment of any kind.’  Other nations that believe that detainees are entitled to POW 
protections may consider this technique inconsistent with the provisions of the Geneva Conventions. Although the 
provisions of the Geneva Conventions are not applicable to the interrogation of unlawful combatants, consideration 
should be given to these views prior to application of the technique.]”  Id. 
318 “On: Isolating the detainee from other detain while still complying with basic standards of treatment. [Caution: 
the use of isolation as an interrogation technique requires detailed implementation instructions, including specific 
guidelines regarding the length of isolation, medical and psychological review and approval for extensions of the 
length of isolation by the appropriate level in the chain of command.  This technique is not known to have been 
generally used for interrogation purposes longer than 30 days.  Those nations that believe detainees are subject to 
POW protections may view use of this technique as inconsistent with the requirements of Geneva III, Article 13 
which provides that POW must be protected against acts of intimidation; Article 14 which provides, that POWs are 
entitled to respect for their person; Article 34 which prohibits coercion, and Article 126 which ensures access and 
basic standards of treatment.  Although the provisions of Geneva are not applicable to the interrogation of unlawful 
combatants, consideration should be given to these views prior to application of the technique.]”  Id. 
319 “Changing the diet of a detainee; unintended deprivation of food or water; no adverse medical or cultural effect 
and without intent to deprive subject of food or water, e.g., hot rations to MREs.”  Id. 
320 “Altering the environment to create moderate discomfort (e.g., adjusting temperature or introducing an 
unpleasant smell).  Conditions would not be such that they would injure the detainee.  Interrogator would 
accompany detainee at all times.  (Caution:  Based on court cases in other countries, some nations may view 
application of this technique in certain circumstances to be inhumane.  Consideration of these views should be given 
prior to use of this technique.]”  Id. 
321 “Adjusting the sleeping times of the detainee (e.g., reversing sleep cycles from night to day.)  This technique is 
NOT sleep deprivation.”  Id.   
322 “Convincing the detainee that individuals from a country other than the United States are interrogating him.”  Id. 
323 Id.  One example of the implementation of the “pride and ego down” technique was, as described by a civilian 
Pentagon employee to Pentagon investigators, to take “a Koran, [throw] it on the floor and step[] on it.”  Joe 
Conason, Still to blame, SALON.COM, May 27, 2005, available at 
http://dir.salon.com/story/opinion/conason/2005/05/27/detainee_abuse/index.html.  Environmental manipulation, 
which, as described in the Secretary’s memorandum, entails exposing a detainee to extreme temperature conditions, 
has already been well-documented in reports of detainee abuse at various U.S.-run detention facilities. 
324 SASC Nov. 2008 Report, supra note 240, at 132 (citation omitted). 
325 Id. at 60, 81, 88-90. 
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C. The policies and directives issued by top U.S. government officials authorizing 
specific interrogation tactics were the direct cause of detainee torture, and cruel, 
inhuman, or degrading treatment.  

 As a result of top-level administration officials’ and attorneys’ approval of the use of 

torture and other forms of human rights abuses, lower-level soldiers, government agents, and 

private contractors working for, or on behalf of, the U.S. government began to use the authorized 

techniques in detainee capture, detention, and interrogation operations.  Although such 

techniques were originally for use at Guantánamo Bay, once approved there, military and 

civilian officials and private contractors began to use the same authorized techniques at facilities 

in Iraq and Afghanistan, resulting in numerous instances of homicide, torture, cruel, inhuman, or 

degrading treatment, and other serious forms of abuse against detainees in these locations.  

Despite repeated objections from individuals in the Executive branch, such as William Taft IV 

and Secretary of State Powell, and in the military to the use of these techniques, in addition to 

several attempts to investigate responsibility for the commission of these crimes, few individuals 

have been held accountable.  To date, no high-level official has ever been investigated for his or 

her role in authorizing the use of techniques that led to these crimes. 

• Interrogation Techniques Are Utilized before Formal Approval is Given  

 In January 2003, as Secretary Rumsfeld was still weighing whether to rescind his 

December 2, 2002 approval of certain interrogation techniques, personnel at JTF-GTMO sought 

to use those techniques on another detainee, Mohamadou Walid Slahi.  On January 16, 2003, one 

day after Secretary Rumsfeld officially rescinded his blanket approval, JTF-GTMO drafted a 

memo proposing to use many of the same tactics on Mr. Slahi that were used on Mr. al-Qahtani.  

The techniques proposed for use on Mr. Slahi included:  

20-hour-long interrogation sessions; wetting down; the use of dogs to instill fear; 
ego down (e.g., ridiculing Mr. Slahi, forcing him to wear signs bearing derogatory 
names, forcing him to behave like an animal and wear a dog collar); religious and 
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sexual humiliation (e.g., shaving his head and beard, forcing him to wear a burka, 
using a female interrogator in close physical contact); strip searching; denying 
him the right to practice his religion; subjecting him to isolation; and exposing 
him to loud music, environmental manipulation, and sensory deprivation.326   
 

JTF-GTMO did not formally request approval of the interrogation plan by SOUTHCOM until 

July 2003.327  Included in the July memo were many of the techniques described in the January 

16 memo.328  Though military personnel purportedly followed the approval process for the July 

2003 proposal, evidence indicates that JTF-GTMO personnel began to implement the proposed 

interrogation tactics at the time they submitted the proposal in early July, at least one month 

before Secretary Rumsfeld formally approved the request.329  The following techniques were 

used on Mr. Slahi between early July and August 7, 2003, prior to the Defense Secretary’s 

approval:  death threats, threats of personal harm, threats of harm to his family, threats of forced 

disappearance, exposure to loud music, sensory bombardment, temperature extremes, and stress 

positions (e.g., forced standing).330  Defense Secretary Rumsfeld did not formally approve the 

interrogation plan until August 12, 2003.331 

• Harsh Interrogation Techniques Migrate from Guantánamo Bay to Afghanistan 

 In October 2001, Central Command (“CENTCOM”) Commander General Tommy 

Franks issued an order providing that the Geneva Conventions were applicable to all captured 

individuals in Afghanistan.  This policy remained in effect until President Bush issued the order, 

on February 7, 2002, declaring that the Geneva Conventions did not cover al Qaeda detainees, 

and that Taliban prisoners were not entitled to invoke the Conventions.  As a result, members of 

the military operated with little-to-no guidance as to detainees’ status or the applicable legal 
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framework for their treatment.  For more than the first year of their mission, the only 

authoritative guidance available to interrogators was the Army Field Manual 34-52.332  

Interrogators began to create written interrogation procedures only after a year of conducting 

interrogations without any written guidance in place. 

• Interrogation Policy Developed for the Afghanistan Special Missions Unit Task Force 

 In October 2002, a U.S. military Special Missions Unit Task Force (“SMU”) was 

deployed to Afghanistan to, among other things, perform initial screenings (but not 

interrogations) of detainees captured on the battlefield.333  The responsibility for conducting 

more thorough battlefield screenings and detention interrogations belonged to Combined Joint 

Task Force-180 (“CJTF-180”), which operated at U.S.-run detention facilities in Kandahar and 

Bagram.334  Initially, SMU personnel only observed, but did not participate in, CJTF-180 

interrogations.335   

 On October 8, 2002, a team from the SMU was sent to Guantánamo for three days to 

“assess” the interrogation techniques for use against detainees in Afghanistan.336  This time 

period was the same month during which JTF-170 Commander Dunlavey directed his staff at 

Guantánamo to request authorization for more aggressive interrogation techniques against 

detainees, and during which JTF-170’s proposed interrogation plan for Mr. al-Qahtani at 

Guantánamo was implemented.  Following their visit to Guantánamo, the SMU assessment team 

proposed in a briefing to the SMU Commander that the following interrogation techniques be 

used by the SMU in Afghanistan: 
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Strip searches for “degradation;” hoods for “sensory deprivation;” “sensory 
overload” through lights, darkness, noises, and dogs; and manipulation of the 
detainees' environment through “cold, heat, wet, discomfort, etc.”337 

 
 After this proposal, the Staff Judge Advocate (“SJA”) for the SMU reviewed the 

techniques and determined that some of the proposed techniques could constitute torture, or at 

the very least, cruel, inhuman, or degrading treatment.  The SJA also warned that military 

members must follow DOD regulations and policies requiring that service members treat 

detainees humanely.338  Subsequently, the SMU Commander restricted personnel from using the 

aforementioned interrogation tactics.339  In December 2002, shortly after the Commander issued 

his restrictions, two detainees died as a result of mistreatment, including sleep deprivation, stress 

positions, and other techniques, inflicted upon them by CJTF-180 personnel at Bagram.340  As a 

result of these deaths, the SMU began developing standardized interrogation techniques.341 

 By January 10, 2003, the SMU Commander at Bagram had a set of SOP.  In addition to 

authorizing the approaches listed in FM 34-52, the SOP also approved the use of sleep 

deprivation, stress positions, isolation, and multiple interrogations.342  On December 2, 2002, 

Secretary Rumsfeld had authorized these four techniques for use at Guantánamo Bay.  On 

January 11, 2003, after reviewing the legality of the SOP, the SMU Legal Advisor confirmed in 

a memo that the Defense Secretary’s December 2 authorization provided a basis for using the 

                                                 
337 Id. at 150 (citation omitted).  Specifically, the SMU recommended the use of “psychological techniques (i.e., 
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same techniques at Bagram, a fact later confirmed by the Inspector General of the Defense 

Department.343   

• Interrogation Policy Developed for Combined Joint Task Force-180. 

 Meanwhile, CJTF-180 began its own attempt to devise a standardized interrogation 

policy.  On January 15, 2003, the Defense Secretary rescinded his December 2, 2002 memo and 

established a Working Group on Interrogations to determine what techniques were being used at 

the time by CENTCOM and SOUTHCOM.  CENTCOM passed along the request for 

information about techniques to CJTF-180.  In response, the CJTF-180 SJA submitted a memo to 

CENTCOM on January 24, 2003 describing the techniques previously and currently used by 

CJTF-180.  Among the techniques described were:  isolation (up to ninety-six hours); the use of 

female interrogators to humiliate detainees; sleep deprivation (four hours, not necessarily 

consecutive, during a twenty-four hour period); exploitation of phobias; removal of comfort 

items; use of “safety positions;” sensory deprivation; hooding; and mild physical contact.344  

Because the CJTF-180 memo was drafted using Secretary Rumsfeld’s December 2002 memo, it 

is not surprising that the techniques either in use or requested for use by CJTF-180 reflected 

those authorized in that December 2002 memo.  The SJA recommended that CENTCOM 

approve CJTF-180’s use of five additional techniques:  deprivation of clothing (used to humiliate 

detainees); food deprivation; sensory overload; use of muzzled military dogs against detainees; 

and light and noise deprivation.345  After receiving no response from CENTCOM as to whether 
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CJTF-180 could continue using techniques already being employed, CJTF-180 interpreted 

CENTCOM’s silence as tacit consent to continue using them.346  

 In January 2003, Captain Carolyn Wood, Officer in Charge of the Intelligence Section at 

Bagram, solicited information from JTF-GTMO about its “parameters” for interrogations.347  In 

response, the GTMO Operations Officer faxed to her a copy of the December 2002 memo.348  

The Secretary of Defense withdrew his December 2002 memo on January 15, 2003 – before 

CJTF-180 even wrote its memo – effectively prohibiting the use of those techniques at 

Guantánamo.  Notwithstanding this withdrawal of authority, personnel at Bagram did not 

consider the Defense Secretary’s rescission of authority to have any effect on their own 

interrogation practices.349  As a result, personnel at Bagram would continue to use the techniques 

outlined in the December 2002 memo, despite the fact that serious concerns had been raised 

about their legality, prompting their rescission and review. 

• Guantánamo’s Interrogation Practices are Implemented by Special Missions Forces in 

Iraq 
 
 On March 20, 2003, the U.S. government launched Operation Iraqi Freedom (also 

referred to as “the Iraq War”).  Just as it had in Afghanistan, the DOD deployed an SMU Task 

Force to Iraq, which was composed of individuals from both military and civilian units, 

including the Joint Special Operations Command (including the Army’s Delta Force, Navy's Seal 

Team 6, and the 75th Ranger Regiment), military reservists and Defense Intelligence Agency 

                                                 
346 U.S. DEP’T OF DEF., REVIEW OF DEP’T OF DEF. DETENTION OPERATIONS AND DETAINEE INTERROGATION 

TECHNIQUES (“CHURCH REPORT”), 201 (Mar. 11, 2005), available at 
http://www.aclu.org/files/images/torture/asset_upload_file625_26068.pdf (“THE CJTF-180 Assistant SJA submitted 
this memorandum to CENTCOM on January 24, 2003, but received no response from CENTCOM or from the Joint 
Staff.  According to a brief provided by the Deputy Commander, CJTF-76 to VADM Church on June 24, 2004, the 
CJTF interpreted this lack of response as ‘silence is consent’ with regard to the techniques already being employed 
(which, again, no longer included the tiered GTMO techniques.)”). 
347 SASC Nov. 2008 Report, supra note 240, at 155 (citation omitted). 
348 Id. (citation omitted). 
349 Id. at 156 (citations omitted). 
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personnel with special skills, CIA officers, FBI agents, and special operations forces from other 

countries.350  The SMU was allegedly based at Camp Nama, located at the Baghdad International 

Airport (“BIAP”) in Iraq.351  In February 2003, before arriving in Iraq to begin its mission, the 

Iraq SMU acquired and adopted the January 10, 2003 Afghanistan SOP.352  The Iraq SOP copied 

the language of the Afghanistan SOP verbatim, including its list of techniques:  stress positions, 

sleep deprivation, and the use of dogs.353  Within two to three months, reports reached Defense 

Department and Joint Chiefs of Staff officials that Iraq SMU personnel were using these 

techniques.354  

 In May 2003, Jane Dalton, Legal Counsel to the Chairman of the Joint Chiefs of Staff, 

asked CENTCOM to provide a list of interrogation techniques currently used at Bagram.355  Her 

request was prompted by a phone call between CIA General Counsel Scott Muller and DOD 

General Counsel William Haynes in which Muller reported that military interrogators were using 

                                                 
350 Eric Schmitt & Carolyn Marshall, In Secret Unit’s ‘Black Room,’ A Grim Portrait of U.S. Abuse, THE NEW YORK 

TIMES, Mar. 19, 2006 [hereinafter “A Grim Portrait of U.S. Abuse”], available at 

http://www.nytimes.com/2006/03/19/international/middleeast/19abuse.html?pagewanted=3. 
351 HUMAN RIGHTS WATCH, “NO BLOOD, NO FOUL” SOLDIERS’ ACCOUNTS OF DETAINEE ABUSE IN IRAQ, vol. 18, no. 
3, at 6 (July 2006) [hereinafter “NO BLOOD, NO FOUL”], available at 
http://www.hrw.org/sites/default/files/reports/us0706web.pdf.  As to be expected of sensitive military and 
intelligence-gathering operations, the exact identity of the SMU has never been publicly identified by the U.S. 
government.  A Grim Portrait of U.S. Abuse, supra note 350 (“The secrecy surrounding the highly classified unit has 
helped to shield its conduct from public scrutiny. The Pentagon will not disclose the unit's precise size, the names of 
its commanders, its operating bases or specific missions. Even the task force's name changes regularly to confuse 
adversaries, and the courts-martial and other disciplinary proceedings have not identified the soldiers in public 
announcements as task force members.”).  However, based upon similarities in some of the facts reported about the 
“Special Missions Unit Task Force” in the SASC Report and in testimony related thereto, and in public reports and 
statements made about Camp Nama, it seems likely that the Iraq SMU is Camp Nama.  See, e.g., SASC Nov. 2008 
Report, supra note 240, at 193 (Maj. Gen. Miller reportedly had a difficult time getting access to the Iraq SMU 
facility during his assessment visit in September 2003); NO BLOOD, NO FOUL, at 6 n.2 (Camp Nama “was so secure 
that in August 2003, Gen. Geoffrey Miller, the former commander of the Guantánamo Bay detention facility in 
Cuba, who was brought to Iraq in 2003 to evaluate and critique the military’s intelligence-gathering methods, was 
denied access when he sought to visit.  In the end, he was only admitted after he made several calls to higher-level 
military commanders.”) (citing a telephone interview with a former interrogator familiar with the incident). 
352 SASC Nov. 2008 Report, supra note 240, at 158 (citation omitted). 
353 Id. 
354 Id. (citation omitted). 
355 Id. at 159 (citation omitted). 
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tactics more aggressive than those used by CIA officials on the same detainees.356  On June 8, 

2003, the Legal Advisor to the Joint Services Operation Command (“JSOC”) – a task force 

whose mission is to locate and destroy terrorists worldwide and which is reportedly in command 

of Special Missions Units357 – provided Ms. Dalton a memorandum of interrogation tactics in 

use by SMUs in both Iraq and Afghanistan.358  The memo listed the following techniques:  use of 

military working dogs, stress positions (reportedly referred to as “comfort positions” in the 

memo), sleep “management,” loud music and light control, and twenty-hour interrogations.359  

These techniques exceeded the scope of interrogation tactics permitted under Army FM 34-52.  

Furthermore, the Defense Secretary never authorized them for use in Iraq or Afghanistan, and, 

significantly, had rescinded his December 2, 2002 memo upon which these techniques were 

based.  In direct contradiction of the facts, CENTCOM Deputy Commander Lt. General Michael 

P. Delong sent a message to the Director of the Joint Staff Lt. Gen. George Casey, stating that 

those techniques comply with both FM 34-52 and the Defense Secretary’s own authorizations.360 

 Reports of detainee abuse not only made their way to Mr. Haynes, but to personnel on the 

ground in Iraq as well.  In June 2003, around the same time that JSOC’s Legal Advisor 

submitted the list of techniques used by the SMUs in Iraq and Afghanistan, a multinational force 

called the Iraq Survey Group (“ISG”) arrived in Iraq to find alleged weapons of mass 

destruction.  As part of its mission, the ISG was required to debrief and interrogate detainees 

captured by military units.361  Within its first week in Iraq, the ISG received reports of detainee 

                                                 
356 Id. (citation omitted). 
357 ANDREW FEICKERT, CONG. RESEARCH SERV., U.S. SPECIAL OPERATIONS FORCES (SOF): BACKGROUND AND 

ISSUES FOR CONGRESS, RS21048, JUNE 28, 2007, 5, available at http://www.dtic.mil/cgi-
bin/GetTRDoc?AD=ADA470194&Location=U2&doc=GetTRDoc.pdf.  
358 SASC Nov. 2008 Report, supra note 240, at 159 (citation omitted). 
359 Id. (citation omitted). 
360 Id. (citation omitted). 
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abuse allegedly committed by the Iraq SMU personnel.362  By mid-June, ISG personnel were 

receiving “a pattern of reports” of detainee abuse allegedly committed by the Iraq SMU.363  

Among the reported abuses were severe burns to the body and severe beatings resulting in a 

broken back, likely broken nose, two black eyes, and multiple contusions to the face.364  

According to the Iraq SMU Legal Advisor, in July or August 2003, the SMU Commander, at the 

time believed to be Brigadier General Lyle Koenig,365 was at least partially responsible for 

repeatedly encouraging over fifty SMU personnel to “work [a particular detainee] over,” and to 

“work him hard.”366  Despite concerns the Legal Advisor expressed to the SMU Commander, the 

abuses continued to be inflicted beyond August of 2003. 

 On July 15, 2003, one week after JSOC sent CENTCOM the list of interrogation tactics 

SMUs were using in Afghanistan and Iraq and six months after the SMU Commander’s January 

10 approval of SOPs at Bagram, the Iraq SMU developed a formal SOP for SMU interrogators.  

The July 15 SOP included several of the same tactics JSOC listed in its memo:  the use of 

military working dogs, stress positions (also called “comfort positions” in the SOP), loud music, 

light control, yelling, and twenty-hour interrogations.367  Though not included in the SOP, the 

SMU Commander later approved detainee nudity as an interrogation technique.368  Although the 

                                                 
362 Id. at 162-163 (citation omitted). 
363 Id. at 163 (citation omitted). 
364 Id. (citation omitted). 
365 Jeff Kaye, Two Generals Who Enabled Torture Skirt Accountability, FIREDOGLAKE.COM, June 4, 2009, available 

at http://firedoglake.com/2009/06/04/two-generals-who-enabled-torture-skirt-accountability/ (“The commander at 
Camp Nama and of TF 121 was Brigadier General Lyle Koenig.  His name is never mentioned in the SASC report, 
but Senator Levin managed to get Col. Moulton to reveal the name during testimony before the SASC on September 
25, 2008.”); Hearing to Receive Testimony on the Authorization of Survival Evasion Resistance and Escape (SERE) 

Techniques for Interrogations in Iraq: Part II of the Committee’s Inquiry into the Treatment of the Detainees in U.S. 

Custody Before the U.S. S. Armed Servs. Comm., 110th Cong., at 25 (Sept. 25, 2008) (Testimony of Col. Moulton), 
available at http://armed-services.senate.gov/Transcripts/2008/09%20September/A%20Full%20Committee/08-
69%20-%209-25-08.pdf (When asked by Senator Levin, Col. Moulton named Brigadier General Koenig as the SMU 
Task Force Commander to whom he had expressed his objection about the use of SERE techniques). 
366 SASC Nov. 2008 Report, supra note 240, at 163 (citation omitted). 
367 Id. at 159-60 (citation omitted). 
368 Id. at 161 (citation omitted). 
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SOP alleged that these techniques had a “foundation” in FM 34-52, the authors of the Fay-Jones 

report later determined the techniques were “inconsistent with Army doctrine on detainee 

treatment or interrogation tactics.”369  Furthermore, while the SMU Commander received copies 

of the July 15, 2003 SOP for his approval on numerous occasions, he never officially signed it.370  

Though he did not formally approve the policy, the SMU Commander knew his subordinates 

were using these techniques on detainees and did not try to stop them.371   

 On August 25, 2003, the Iraq SMU formally requested the assistance of a JPRA 

interrogation team in ongoing interrogation efforts.372  On August 27, the JFCOM Operations 

Directorate (J-3) authorized JPRA to provide assistance, and in the first week of September, the 

interrogation team comprised of Lt. Col. Steven Kleinman, Terrence Russell (JPRA), and Lenny 

Miller, a private contractor SERE instructor arrived in Iraq.373  JPRA Commander Col. Randy 

Moulton reported to the JFCOM Command Group and others that a JPRA team had been sent to 

Iraq to assist CENTCOM with interrogation training.  In response to concern raised by the 

JFCOM Deputy Commander Lt. Gen. Robert Wagner as to JPRA’s proper role in detainee 

interrogations, Col. Moulton assured Lt. Gen. Wagner and JFCOM J-3 Rear Admiral John Bird 

that the JPRA team was limited to providing “advice, assistance, and observation,” and any 

involvement in intelligence collection or detainee interrogations could only be done at the 

request of the Combatant Commander.374   

 On September 4, 2003, the JPRA team arrived in Iraq to a different set of expectations.  

According to Mr. Russell, on September 5, the Iraq SMU Commander told the JPRA team that 

                                                 
369 Id. at 160 (citation omitted). 
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he expected them to “become fully engaged in interrogation operations” and urged them to seek 

approval to do so.375  Lt. Col. Kleinman forwarded the SMU Commander’s request to JPRA 

Commander Col. Moulton, who in turn sent it to JFCOM, which authorized the JPRA team’s 

participation in detainee interrogations.376  On September 6, 2003, Col. Moulton approved the 

JPRA team’s participation in Iraq SMU interrogations and its use of the full range of SERE 

school tactics on detainees during those interrogations.377  That same day, JPRA team members 

allegedly demonstrated certain interrogation techniques for SMU personnel, after which at least 

one SMU interrogator began to implement the techniques on a detainee in a manner that, 

according to Lt. Col. Kleinman, constituted “direct violations of the Geneva Conventions and  . . 

. [that] could constitute a war crime.”378  Among the techniques used on the detainee were:  

sensory deprivation (confinement in an all-black room); sensory overload (being interrogated 

under bright spotlight); threats of physical harm (military guard holding an iron bar and slapping 

it in his hand); stress positions (forcing the detainee to kneel during interrogation); and 

mistreatment (thirty minutes of slapping the detainee across the face each time he answered a 

question).379  Though the Iraq SMU was not charged with making detainee status determinations, 

JPRA team member Mr. Russell was nevertheless under the impression that the detainees held in 

SMU custody were considered “detained unlawful combatants” and therefore not automatically 

entitled to Geneva Conventions protections, though he could not recall who had informed him of 

the detainees’ status.380  Following the detainee interrogation by the SMU interrogator, Lt. Col. 

Kleinman reported what he had seen to the SMU Counterintelligence and Human Intelligence 
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Officer (J2X) and recommended that the interrogation stop immediately.381  The J2X agreed with 

Lt. Col. Kleinman and advised him to “[d]o what [he] think[s] is right.”382  Lt. Col. Kleinman 

stopped the interrogation, explaining to the SMU interrogator that such methods violated the 

Geneva Conventions and Iraq SMU JTF policy.383   

 Despite this explanation, this was not the last incident of detainee abuse Lt. Col. 

Kleinman witnessed in Iraq; he later witnessed SMU personnel draft an interrogation plan for 

another detainee involving “extensive stress positions, followed by interrogation, followed by 

short periods of sleep” of approximately forty-five minutes.384  According to Lt. Col. Kleinman, 

“[t]he idea was that maybe they would give them four hours of sleep over a twenty-four-hour 

period, but it wouldn't be continuous, it would be in little forty-five-minute increments. It was 

literally [that] specific.”385  In September 2003, Lt. Col. Kleinman took a photograph of the plan, 

which included the following schedule: 

1830-2130 – Awake [3 hours] 
2130-2230 – Sleep [1 hour] 
2230-2300 – On Knees [30 minutes] 
2300-2330 – Sitting Down [30 minutes] 
2330-0030 – Sit Up [1 hour] 
0030-0100 – Sit Down [30 minutes] 
0100-0130/0200 – On Knees [30 minutes-1 hour] 
0200-0300 – Sleep [1 hour]386  
 

Lt. Col. Kleinman did not allow the entire interrogation plan to be executed, but another 

photograph indicates that the detainee was nevertheless later detained with his hands shackled 

behind his back, while his feet were reportedly also shackled to the floor.387   

                                                 
381 Id. at 176-77 (citations omitted). 
382 Id. at 177 (citation omitted). 
383 Id. (citation omitted). 
384 Transcript, The Treatment of Detainees in U.S. Custody: Hearing Before the S. Armed Servs. Comm. 110 Cong. 
180 (2008) (statement of Lt. Col. Steven Kleinman) [hereinafter “SASC Detainee Treatment Hearing”], available at 
http://fas.org/irp/congress/2008_hr/treatment.pdf.  
385 SASC Detainee Treatment Hearing at 180, supra note 384.  
386 SASC Nov. 2008 Report, supra note 240, at 183 (citation omitted) (bracketed information added). 
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 Following these incidents, Lt. Col. Kleinman informed the SMU Commander that the use 

of SERE techniques is unlawful and violates the Geneva Conventions – a determination with 

which the Commander agreed.388  However, according to Lt. Col. Kleinman, the Commander 

never ordered his interrogators to cease their use of SERE techniques on detainees.389  After 

speaking with the Commander, Lt. Col. Kleinman called Col. Moulton to report that he and his 

JPRA colleagues were asked to participate directly in detainee interrogations and that he had 

intervened to stop the interrogations.390  One day later, Col. Moulton informed Lt. Col. Kleinman 

that he and his JPRA colleagues were “cleared hot” to use the full range of SERE training 

techniques on detainees.391  Although Lt. Col. Kleinman told Col. Moulton that he considered 

that order to be unlawful and that he would not carry it out, Lt. Col. Kleinman asked the SMU 

Legal Advisor to conduct a briefing with SMU interrogators and the JPRA team to explain the 

legal limitations that applied to the interrogators.392  According to Lt. Col. Kleinman, rather than 

clarify the interrogators’ legal limitations, the briefing only added to the confusion regarding the 

lawfulness of the use of the SERE techniques on detainees.393   

 Not long after the allegedly confusing briefing on legal limitations, Lt. Col. Kleinman 

witnessed his two JPRA colleagues, Terrence Russell and Lenny Miller, interrogate another 

detainee using SERE techniques, including stripping, which Lt. Col. Kleinman considered 

                                                                                                                                                             
387 Id. (citation omitted). 
388 Id. at 179 (citation omitted). 
389 Id. (citation omitted). 
390 SASC Detainee Treatment Hearing at 180, supra note 384; SASC Nov. 2008 Report, at 179, supra note 240 
(citation omitted). 
391 SASC Nov. 2008 Report, supra note 240, at 179 (citation omitted); SASC Detainee Treatment Hearing, supra 
note 384 at 182. 
392 SASC Nov. 2008 Report, supra note 240, at 179-180 (citation omitted). 
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unlawful.394  In the interrogation conducted by Messrs. Russell and Miller, a detainee was 

subjected to a “false release” scenario in which he was made to believe that he would be 

released, only to be brought back to the detention facility for further interrogation.395  In this 

instance, the detainee was driven away from the detention facility, hooded, brought back to a 

cold, dark underground bunker at the SMU interrogation facility, carried into the bunker, 

stripped naked, shackled at the wrists and ankles, screamed at and humiliated by the 

interrogators, and then ordered to stand in the same position in a six-by-six foot room for twelve 

hours.396  According to Mr. Kleinman, the room was small enough that, “had he lost 

consciousness and fallen over in any direction, he would have clearly hit his head on a wall.”397  

The guards were ordered to ignore the detainee’s pleas for help and not to assist him unless he 

passed out.398  By Mr. Russell’s account, this “exploitation scenario” was conducted in 

coordination with the J2X staff, consistent with existing SMU policy.399  As with previous 

interrogations in which Lt. Col. Kleinman believed unlawful tactics were being used, he put a 

stop to this interrogation as well.400  The Iraq SMU Commander later stated that he believed 

these and other interrogations were in accordance with existing decisions by DOD General 

Counsel, a conclusion that was later discredited by a review of JPRA’s interrogation methods.401  

JFCOM also confirmed that all of the events that Lt. Col. Kleinman allegedly witnessed did, in 

fact, occur.402   
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 In addition to reaching JPRA Commander Col. Moulton, reports of detainee abuse made 

their way to Major General Geoffrey Miller, the Commander of JTF-GTMO, who may have 

relayed these reports to even higher-ranking U.S. military and civilian officials in a meeting with 

them following his visit to Iraq.403  Before Col. Moulton approved JPRA’s use of SERE 

techniques, the Joint Chiefs of Staff sent an assessment team from Guantánamo to Iraq on behalf 

of the DOD to assess U.S. forces’ capabilities in conducting detainee interrogations.404  Maj. 

Gen. Miller was selected to lead the delegation, accompanied by CIA and DOD Criminal 

Investigative Task Force representatives, current and former JTF-GTMO staff, including Lt. Col. 

Diane Beaver (former JTF-GTMO Staff Judge Advocate) and David Becker (former 

Interrogation Control Element (“ICE”) Chief).405  During the Guantánamo Assessment Team’s 

visit to Iraq from August 31 to September 10, 2003, the Iraq SMU Legal Advisor contacted Lt. 

Col. Diane Beaver to express concern about detainee abuse committed by SMU personnel.406  

Among the abuses the SMU Legal Advisor reported were punching, kicking, and beating of 

detainees.407  These concerns were included in a subsequent slide presentation summarizing the 

Guantánamo Assessment Team’s visit.408  Maj. Gen. Miller personally briefed Deputy Secretary 

of Defense Paul Wolfowitz and Under Secretary of Defense for Intelligence Steven Cambone, 

one of Secretary Rumsfeld’s closest aides, about the trip and the abuse the Team witnessed.409 

                                                 
403 Id. at 193-94 (citation omitted); Alex Koppelman, Gitmo general told Iraq WMD search team to torture, 
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 As they were requested to, the JPRA prepared a formal Concept of Operations 

(“CONOP”) regarding detainee exploitation.  Messrs. Russell and Miller prepared a CONOP; 

Mr. Kleinman denies any involvement in drafting the report.410  According to JPRA Commander 

Col. Moulton, the purpose of the report was to provide a list of techniques used in SERE training 

and to “let the lawyers and Combatant Commanders decide to what degree and which target 

audience they apply these, if any, techniques.”411  The list of techniques was, in part, a response 

to a specific request made in 2002 by the Office of Secretary of Defense General Counsel for an 

analysis of which techniques were most effective in interrogations.412  The completed CONOP 

report, entitled “Concept of Operations for HVT [High Value Target] Exploitation,” included 

recommendations and “exploitation principles” similar to those included in the April 2002 

exploitation plan drafted by Dr. Bruce Jessen (discussed supra).413  Both the April 2002 and 

September 2003 plans describe the SERE techniques used in the JPRA exploitation process and 

provide recommendations on detainee exploitation and detention mechanisms.414  Like the April 

2002 plan, the September 2003 CONOP recommended instituting clear Rules of Engagement 

prior to interrogations and developing a process to offer incentives and rewards to cooperative 

detainees.415  The September 2003 CONOP also listed specific interrogation techniques and 

incorporated parts of the March 2003 Working Group draft report, which JPRA considered 

authoritative on U.S. policy and law.416  The March 2003 Working Group draft report was itself 

based on two critical items:  (1) a March 14, 2003 legal opinion written by DOJ OLC attorney 

John Yoo; and (2) information provided by JPRA on SERE training tactics.  As discussed supra, 
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the March 14 Yoo opinion was presented to the Working Group as the “controlling authority for 

all questions of domestic and international law,” despite strong objections from members of the 

Working Group to the memo’s legal analysis and to having the OLC’s legal interpretations 

imposed on their work.417  The second item information from JPRA regarding SERE tactics 

presented a slightly more nuanced but equally troublesome issue:  since the Working Group 

relied on JPRA in drafting the March 2003 report, JPRA, in drafting the CONOP report, was 

essentially relying on its own information, which had never been formally authorized for use by 

the Defense Secretary.418   

 These weaknesses in the CONOP report did not go unnoticed.  On September 23, 2003, a 

final version of the CONOP was sent to the JFCOM Staff Judge Advocate Captain Daniel 

Donovan who responded three days later with strong criticism of its reliance on the Working 

Group draft report.  In an e-mail to JPRA Commander Col. Moulton, JPRA Deputy Commander 

John Atkins, JPRA Operational Support Office (“OSO”) Chief Christopher Wirts, and others, 

Capt. Donovan stated that JPRA should not rely on the Working Group’s report.419  In support of 

that conclusion, Capt. Donovan noted that not all of the techniques the Working Group listed 

were authorized by the Defense Secretary for use at Guantánamo.  Furthermore, he noted, the 

Geneva Conventions still applied in Iraq, meaning that even the techniques that had been 

approved by the Defense Secretary for use at Guantánamo might not be lawful for use in Iraq.420  

In his edits to the CONOP, Capt. Donovan removed all references to “constant sensory 

deprivation,” noting that this technique had never been approved by the Defense Secretary or the 
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Working Group.421  He also added that detainee treatment must be in accordance with U.S. law 

and policy, including the Convention Against Torture.422  Some, but not all, of Col. Donovan’s 

edits were later incorporated into a CONOP addressing a planned JPRA mission to 

Afghanistan.423   

 On October 15, 2003, a new Commander took charge of the SMU Task Force in Iraq and, 

along with his “subject matter experts,” developed a new Standard Operating Procedure for 

detainee interrogations, issued on October 25.424  The techniques listed in the new SOP included:  

controlled fear (muzzled dogs); stress positions; sleep deprivation/adjustment; environmental 

manipulation; yelling, loud music, and light control; removal of comfort items; isolation; false 

documents/report; multiple interrogators; and repeat and control.425  These techniques, many of 

them the same as those listed in the earlier July 15 Iraq SMU SOP, found no basis in Army Field 

Manual 34-52.426  Moreover, although forced nudity/removal of clothing was not included in the 

new SOP, SMU personnel continued to use this technique on detainees as they had under the 

former Commander through late 2003.427  The new Commander allegedly terminated use of that 

technique in December 2003 or January 2004.428 

• Conventional Military Forces in Iraq Implement Guantánamo’s Interrogation Practices  

 As SMU techniques developed, conventional military forces in Iraq also sought authority 

to use more aggressive interrogation tactics.  On June 14, 2003, Combined Joint Task Force 7 

(“CJTF-7”) assumed operational command control from Coalition Forces Land Component 

Command (“CFLCC”) and remained in command of the Iraq War effort until May 2004.  In July 
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2003, one month after assuming control of Iraq combat operations, CJTF-7 Commander Lt. Gen. 

Ricardo Sanchez expressed concern to his subordinates that he may not have sufficient 

intelligence capabilities to stop the insurgency.429  To address this concern, Lt. Gen. Sanchez met 

with Col. Thomas Pappas, Commander of the 205th Military Intelligence Brigade, regarding the 

need for enhanced interrogation tactics.  After informing Lt. Gen. Sanchez that he would need 

approval from higher up to use such techniques, Col. Pappas directed Captain Carolyn Wood, the 

519th Military Intelligence Battalion’s newly-appointed Interrogation Officer in Charge (“OIC”) 

at Abu Ghraib, to request such authorization for Lt. Gen. Sanchez.430  One of the main reasons 

CJTF-7 personnel sought this approval was to enable them to use in Iraq the aggressive 

techniques already in use in Afghanistan and Guantánamo.431   

 Captain Wood drafted a proposed interrogation SOP nearly identical to the SOP adopted 

by the Iraq SMU and, on July 26, 2003, submitted it to her chain of command for review.432  The 

proposed SOP, in keeping with the Iraq SMU, sought to use military working dogs, stress 

positions, sleep management, yelling, loud music and light control, and twenty-hour 

interrogations.433  The proposal noted that threats, insults, and unpleasant or disadvantageous 

treatment would not be permitted against enemy prisoners of war (“EPWs”) held at Abu Ghraib, 

despite the fact that no EPWs were held at the facility at that time.434  Approximately two weeks 

later, on August 14, 2003, CJTF-7 requested that all subordinate intelligence divisions submit 

their “intelligence techniques wish list(s).”435  In making this request, the CJTF-7 sought to “take 
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430 Id. at 166 (citation omitted).  Up until August 4, 2003, Captain Wood had served as Assistant Operations Officer 
of the 519th Military Intelligence Battalion.  Prior to that position (in late 2002), she had served as the Interrogations 
Officer at the Bagram detention facility in Afghanistan.  
431 Id. (citation omitted).   
432 Id. at 167 (citation omitted).   
433 Id. at 167 (citation omitted).   
434 Id. (citation omitted).   
435 Id. (citation omitted).   
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the gloves off” and break the detainees.436  Thirteen days later, on August 27, 2003, Captain 

Wood submitted a second list of proposed techniques, which was largely unchanged from the 

July 26 request, save one additional technique:  sensory deprivation (the combination of isolation 

and sleep “management,” and possibly other ill-treatment).437  Additionally, the August 27 

proposal suggested that use of sleep deprivation be limited to seventy-two hours – the same time 

limitation imposed on CIA interrogations.438  Two days after submitting the proposal, two CJTF-

7 attorneys informed Capt. Wood that they would approve her proposal and move it up the chain 

of command for review.439   

 Captain Wood’s proposal soon reached Major General Miller, who, as noted above, 

visited Abu Ghraib and Camp Victory in Iraq on or about September 2, 2003 with other 

members of the Guantánamo Assessment Team to discuss local intelligence capabilities and 

interrogation techniques.440  During that visit, one member of the team told Captain Wood that 

her proposed techniques were a “good start” but that she ought to consider “something along the 

lines of what’s approved for use in [Guantánamo].”441  Maj. Gen. Miller directed Lt. Col. 

Beaver, also part of the visiting team, to share the Defense Secretary’s April 16, 2003 guidance 

for SOUTHCOM with CJTF-7 personnel.442  As described supra, that guidance authorized 

twenty-four techniques – including Mutt and Jeff, incentive/removal of incentive, pride and ego 

                                                 
436 Id. at 168 (citation omitted).   
437 Id. at 169 (citation omitted).   
438 CIA INSPECTOR GEN. REPORT, COUNTERTERRORISM DETENTION AND INTERROGATION ACTIVITIES (SEPT.2001-
OCT. 2003) (May 7, 2004), Appendix E, available at http://graphics8.nytimes.com/packages/images/nytint/docs/c-i-
a-reports-on-interrogation-methods/original.pdf (citation omitted) (Standard Techniques in a January 28, 2003 set of 
guidelines issued for CIA detainee interrogations included “the use of isolation; sleep deprivation not to exceed 72 

hours; reduced caloric intake (so long as the amount is calculated to maintain the general health of the detainee); 
deprivation of reading material; use of loud music or white noise (at a decibel level calculated to avoid damage to 
the detainee's hearing); and the use of diapers for limited periods (generally not to exceed 72 hours [redacted.]”) 
(emphasis added).   
439 SASC Nov. 2008 Report, supra note 240, at 169-170 (citation omitted).   
440 Id. at 194 (citation omitted); Phillip Carter, Connecting the Dots, THE WASHINGTON POST, May 26, 2008, 
available at http://voices.washingtonpost.com/inteldump/2008/05/connecting_the_dots.html.    
441 SASC Nov. 2008 Report, supra note 240, at 195 (citation omitted).   
442 Id. at 197 (citation omitted).   
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down, isolation, dietary manipulation, environmental manipulation, sleep deprivation, and false 

flag – but also allowed for additional techniques to be approved by him personally.443  Lt. Col. 

Beaver, who had reviewed Captain Wood’s proposed list, questioned their legality and 

recommended that CJTF-7 Staff Judge Advocate Col. Marc Warren review the proposal.444  

Despite her concern, Lt. Col. Beaver nevertheless followed Maj. Gen. Miller’s orders and shared 

the Defense Secretary’s memo with Captain Wood for purposes of establishing CJTF-7 

interrogation procedures.445   

 Members of the Guantánamo Assessment Team also shared with CJTF-7 personnel 

electronic copies of SOPs, a copy of a Joint Staff memorandum entitled “Interrogation 

Techniques in the “War on Terror,” and information regarding interrogation authorities and 

techniques.446  Throughout the visit, Maj. Gen. Miller conveyed to CJTF-7 that they should be 

more aggressive with detainees.447  For example, Maj. Gen. Miller suggested that in order to 

increase pressure on, maintain control over, and get information from detainees, military 

working dogs should be used to “set the atmosphere” for interrogations.448  In response to Maj. 

Gen. Miller’s suggestions, Lt. Gen. Sanchez instructed Col. Warren to develop interrogation 

policies using, among other sources, FM 34-52 and techniques used in Guantánamo and 

Afghanistan.449   

 Following the Guantánamo Assessment Team’s trip to Iraq, Maj. Gen. Miller produced a 

report recommending the integration of detention, interrogation, and collection management 

operations under one command authority, noting that this integration had already been 

                                                 
443 April 16, 2003 Memorandum from Sec’y Rumsfeld, supra note 315.  
444 SASC Nov. 2008 Report, supra note 240, at 195 (citations omitted).   
445 Id. (citations omitted).   
446 Id. (citations omitted).   
447 Id. at 196 (citation omitted).   
448 Id. at 196-97 (citations omitted).   
449 Id. at 198 (citation omitted); TORTURE TEAM, supra note 167, at 151.   
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initiated.450  The plan to create a single command authority was implemented on September 17, 

2003, when Lt. Col. Steven L. Jordan was sent to Abu Ghraib to oversee the establishment of a 

Joint Interrogation and Debriefing Center (“JIDC”).451  Six other individuals from Guantánamo 

three analysts and three interrogators were also sent to Abu Ghraib to establish the JIDC.452  In 

his report, Maj. Gen. Miller also recommended that persons in charge of Abu Ghraib train a 

detention guard force (presumably, Military Police) to “set[] conditions for the successful 

interrogation and exploitation of internees/detainees.”453  In October 2003, after being presented 

to SOUTHCOM, Maj. Gen. Miller’s trip report was forwarded to the Joint Staff and the Office 

of the Secretary of Defense.454  Maj. Gen. Miller was thereafter directed to brief Deputy 

Secretary of Defense Paul Wolfowitz, Under Secretary of Defense for Intelligence Steven 

Cambone, and senior military officers including Lt. Gen. Ronald Burgess, the Director for 

Intelligence at the Joint Staff, on his report.455   

• An Initial Interrogation Policy is Issued for Use at Abu Ghraib  

 On September 14, 2003, four days after the Guantánamo Assessment Team left Iraq, Lt. 

Gen. Sanchez issued the first CJTF-7 interrogation policy.456  CENTCOM confirmed that the 

policy, which took effect immediately, was the direct result of Major General Miller’s visit.457  

Within weeks, every interrogator and analyst at Abu Ghraib was briefed on the policy and was 

                                                 
450 SASC Nov. 2008 Report, supra note 240, at 199 (citation omitted). 
451 See, e.g., FAY-JONES REPORT, AR INVESTIGATION OF THE ABU GHRAIB DETENTION FACILITY AND 205TH

 

MILITARY INTELLIGENCE BRIGADE, at 13 (Aug. 23, 2004) [hereinafter “Fay-Jones Report”], available at 
http://www.scvhistory.com/scvhistory/signal/iraq/reports/082504-fayjones.pdf.  On November 19, 2003, Lt. Gen. 
Ricardo Sanchez, the Coalition Ground Force Commander in Iraq, directed Col. Thomas Pappas, Commander of the 
205th Military Intelligence Brigade, to assume tactical control of Abu Ghraib.  He also made Col. Pappas the director 
of JIDC activities.  Lt. Col. Jordan became the deputy director of the JIDC.  Id. at 13.  
452 SASC Nov. 2008 Report, supra note 240, at 199 (citation omitted).  The SASC Report refers to the Center as the 
“Joint Intelligence and Debriefing Center.”  However, it is more commonly known by the name listed here: the Joint 
Interrogation and Debriefing Center.  See, e.g., FAY-JONES REPORT supra note 451, at 13.   
453 Abu Ghraib: The Hidden Story, supra note 123.  
454 SASC Nov. 2008 Report, supra note 240, at 199 (citation omitted). 
455 Id. at 198 (citation omitted). 
456 Id. at 201 (citation omitted). 
457 Id. at 203 (citation omitted). 
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required to sign a Memorandum for Record on CJTF-7 Interrogation Rules of Engagement 

(“IROE”).458  Captain Wood drafted the IROE based on a September 10, 2003 draft of the CJTF-

7 policy, not the September 14 final version.459  While the September 10 version authorized the 

use of sensory deprivation, a technique that Captain Wood had previously requested to use, the 

September 14 final version did not.460   

 According to Lt. General Sanchez, Abu Ghraib’s new policy “drew heavily” from the 

Defense Secretary’s April 16, 2003 guidance on interrogation methods for use at Guantánamo.461  

The list of techniques Lt. Gen. Sanchez approved included all twenty-four of the techniques 

approved in the Defense Secretary’s guidance, as well as the list of techniques proposed by 

Captain Wood to be used by CJTF-7,462 which she had copied from the Iraq SMU interrogation 

policy.  In turn, the Iraq SMU interrogation policy was influenced by the Afghanistan SMU 

interrogation policy, and the Afghanistan SMU policy was influenced in large part by the 

Defense Secretary’s December 2, 2002 authorization of harsh interrogation techniques for use at 

Guantánamo.  That December 2 memo authorized techniques requested by Maj. General 

Dunlavey on October 11, 2002, after a visit to Guantánamo in September 2002 by senior-level 

government officials, including Counsel for Vice President Cheney, David Addington, White 

House Counsel Alberto Gonzales and DOD General Counsel William Haynes.  As described 

previously, officials from that Guantánamo delegation, as well as Defense Secretary Rumsfeld, 

encouraged Mr. Dunlavey to request authorization of “enhanced interrogation techniques.”  

Thus, actions of top-level U.S. government officials in 2002 continued to have repercussions in 

2003.   

                                                 
458 Id. at 202 (citation omitted). 
459 Id. (citation omitted). 
460 Id. (citation omitted). 
461 Id. at 201 (citation omitted). 
462 Id. (citation omitted). 
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 Lt. Gen. Sanchez issued this new interrogation policy knowing that the legality of some 

of the techniques included in the policy was currently in question.463  Less than two weeks after 

its issuance, attorneys for CENTCOM had reviewed the policy and concluded that many of the 

techniques violated the Geneva Conventions, and therefore should not be used on prisoners of 

war or civilian internees.464  Col. Marc Warren, the CJTF-7 SJA who drafted the interrogation 

plan and was included in the CENTCOM discussions in which the legality of the techniques was 

seriously questioned, told Lt. Gen. Sanchez that while they were lawful, Sanchez should 

nevertheless attempt to constrain the policy.465 

• A New Interrogation Policy is Issued for Use at Abu Ghraib 

 In response to concerns CENTCOM attorneys raised about the September 14 policy, on 

October 12, 2003, Lt. Gen. Sanchez issued a new CJTF-7 interrogation policy for use at Abu 

Ghraib designed to accord with Army Field Manual 34-52 (both the 1987 and 1992 versions).466   

The techniques that exceeded the scope of FM 34-52 and thus not included in the new policy 

were:  dietary manipulation; environmental manipulation; sleep adjustment; false flag;467 use of 

military working dogs; sleep management; stress positions; yelling, loud music, and light 

control.468  The new policy also eliminated two techniques permitted under FM 34-52:  change of 

scenery up and change of scenery down, which entail removing a detainee from the standard 

interrogation setting, either to a comparable or more pleasant location (up), or to a less 

comfortable one (down).469  Furthermore, the new policy replaced the word “isolation” with 

“segregation;” any “segregation” lasting more than thirty days had to be approved by the CJTF-7 

                                                 
463 Id. at 202 (citations omitted). 
464 Id. at 203-04 (citations omitted). 
465 Id. (citations omitted). 
466 Id. at 204 (citations omitted). 
467 An action undertaken in such a way as to convince others that it is carried out by another entity, such as another 
country.   
468 SASC Nov. 2008 Report, supra note 240, at 204 (citations omitted). 
469 April 16, 2003 Memorandum from Sec’y Rumsfeld, supra note 315.  
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Commanding General.470  Finally, although the new policy removed the use of military dogs 

from the list of approved techniques, it still referred to the use of dogs in the “General 

Safeguards” section, advising interrogators that, “[s]hould working dogs be present during 

interrogations, they will be muzzled and under the control of a handler at all times to ensure 

safety.”471  The new policy did not explain why, if interrogators were no longer permitted to use 

dogs, dogs might nevertheless be present during an interrogation.  As she had done for the 

September 14 policy, Capt. Wood drafted a new IROE to highlight the changes in the October 12 

policy.472  Notably, the October 12 policy IROE listed examples of techniques that could not be 

used unless the CJTF-7 Interrogation Officer in Charge received permission from the 

Commanding General, such as the use of military working dogs, stress positions, sensory 

deprivation, dietary manipulation, environmental manipulation, sleep adjustment, isolation, sleep 

management, and change of scenery down.473  

• Detainee Abuse at Abu Ghraib 

 The earliest reported incidents of detainee abuse at Abu Ghraib occurred in September 

2003, around the same time CJTF-7 issued its first detainee interrogation policy.474  The abuses, 

committed by both military intelligence and military police personnel, were characterized by 

Army investigator Major General Antonio Taguba as “sadistic, blatant, and wanton criminal 

abuses.”475  Two separate investigations conducted by Maj. Gen. Taguba and Major General 

George Fay both confirm that the abuses committed at Abu Ghraib were widespread.476    

                                                 
470 SASC Nov. 2008 Report, supra note 240, at 204-05 (citation omitted). 
471 Id. at 205 (citation omitted). 
472 Id. (citation omitted). 
473 Id. at 206 (citation omitted). 
474 Id. at 207 (citation omitted). 
475 Id. (citation omitted). 
476 Id. at 208 (citation omitted).  Those abuses include the use of military dogs, stress positions and physical training, 
removal of clothing, sleep deprivation, sensory deprivation, and isolation.  Maj. Gen. Fay also concluded that abuses 



Indefensible: A reference for prosecuting torture and other felonies  

 107

According to Lt. Gen. Anthony R. Jones, the Senior Investigating Officer of the Fay-Jones 

investigation at Abu Ghraib, many of these abuses were the result of misinterpretations or 

confusion about applicable law or policy.477  Among those implicated in the abuse was the CJTF-

7 Commander, whose interrogation policy allowed for multiple interpretations of permissible 

interrogation techniques and did not delineate sufficient limits for interrogators.478  Significantly, 

the Fay-Jones investigation determined that superior officers’ inaction and possibly willful 

ignorance of the abuse prevented those officers from adequately discovering, stopping, and 

preventing detainee abuse, stating, “leadership failure, at the brigade level and below, clearly 

was a factor in not sooner discovering and taking actions to prevent both the violent/sexual abuse 

incidents and the misinterpretation/confusion incidents.”479   

 Ultimate responsibility for the abuse traces back to Secretary Rumsfeld’s December 2, 

2002 memo authorizing many of the techniques utilized at Abu Ghraib.  Many of the techniques 

Majors General Taguba and Fay and Lt. Gen. Anthony Jones cited in their report on abuses in 

Iraq and Afghanistan had first been approved for use by Secretary Rumsfeld in his December 2, 

2002 memo addressing techniques for use at Guantánamo, including the use of military dogs, 

stress positions, forced nudity, sleep deprivation, and sensory deprivation.  Those techniques 

were later incorporated into memoranda, SOPs, and interrogation policies at facilities in Iraq and 

Afghanistan, often with the support or encouragement of senior-level officials or commanders, 

under the premise that what was acceptable for use at Guantánamo was acceptable for use in Iraq 

or Afghanistan.   

 

                                                                                                                                                             
originally approved for use at Guantánamo and Afghanistan spread to Abu Ghraib, where they were applied without 
proper authorities or safeguards.  Id.  
477 FAY-JONES REPORT, at 16, supra note 451. 
478

 Id. 
479 Id. at 17. 
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• Use of Military Working Dogs 

 On December 2, 2002, Secretary Rumsfeld authorized the use of dogs at Guantánamo.480  

Weeks later, on January 24, 2003, the Staff Judge Advocate for CJTF-180 in Afghanistan, Lt. 

Col. Robert Cotell, included the technique in a memorandum for CENTCOM describing 

techniques used by CJTF-180 interrogators. 481  The technique was subsequently authorized for 

use by CJTF-180 interrogators.482  Not long after, the technique was authorized for use by Iraq 

SMU interrogators.  Following Maj. Gen. Miller’s visit to Abu Ghraib in September 2003, 

interrogators and soldiers at that facility also began to employ military working dogs against 

detainees.  The first reported use of dogs at Abu Ghraib was November 24, 2003, nearly three 

weeks prior to Col. Pappas’ formal approval of their use on December 12, 2003.483  The use of 

military dogs to psychologically intimidate detainees for interrogation purposes at Abu Ghraib 

lasted until February 19, 2004, ending only after an investigation into detainee abuse at Abu 

Ghraib was initiated by Maj. Gen. Taguba on January 31, 2004.484 

• Stress Positions 

 After Secretary Rumsfeld authorized the use of stress positions at Guantánamo on 

December 2, 2002, the technique was soon adopted for use in both Iraq and Afghanistan, 

including by the Iraq SMU.  At Abu Ghraib, stress positions were authorized in the September 

14, 2003 interrogation policy and the October 9, 2003 IROE, and were permitted for use with the 

approval of the Commander in the October 12, 2003 interrogation policy and October 16, 2003 

IROE.  The CJTF-7 Commander authorized numerous requests to use stress positions on 

                                                 
480 Dec. 2, 2002 Rumsfeld Approval of Counter-Resistance Techniques, supra note 284. 
481 SASC Nov. 2008 Report, supra note 240, at 208 (citations omitted). 
482 Id. (citations omitted). 
483 Id. at 209 (citation omitted). 
484 Id. at 209 (citations omitted). 
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detainees as the technique continued to be used regularly and widely after the October 12 policy 

was issued.485   

• Forced Nudity 

 On December 2, 2002, Secretary Rumsfeld authorized the use of forced nudity at 

Guantánamo.  Shortly thereafter, in a January 24, 2003 memo, Afghanistan-based Task Force 

CJTF-180 also authorized its use.486  By the fall of 2003, forced nudity had become a commonly 

used technique by the Iraq SMU.487  From there, the use of forced nudity became commonplace 

at Abu Ghraib, where detainees were given clothing as an incentive to “cooperate” with 

interrogators.488  The use of forced nudity, described by Major General Fay in his report as 

“contribut[ing] to an environment that would appear to condone depravity and degradation rather 

than the humane treatment of detainees,” was confirmed by JIDC Commander Lt. Col. Jordan as 

“normal practice” at Abu Ghraib.489  According to Lt. Col. Jordan, some of the requests for 

information collected from detainees came from the White House.490   

• Sleep Deprivation  

 On December 2, 2002, Secretary Rumsfeld authorized the use of sleep deprivation at 

Guantánamo.  Like forced nudity, the January 24, 2003 CJTF-180 memo approved use of this 

technique in Afghanistan.491  Similarly, sleep deprivation was then authorized in the September 

14, 2003 CJTF-7 interrogation policy and the accompanying October 9 IROE.  Although sleep 

deprivation was not mentioned in the later-revised interrogation policy issued on October 12, 

2003, it was still listed as an authorized technique, with the Commanding General’s approval, in 
                                                 
485 See, e.g., id. at 210-11, and accompanying citations (citations omitted). 
486 Id. at 211 (citation omitted). 
487 Id. (citation omitted). 
488 Id. at 212 (citation omitted). 
489 Id. (citations omitted). 
490 R. Jeffrey Smith, Soldier Described White House Interest, THE WASHINGTON POST, June 9, 2004, at A03, 
available at http://www.washingtonpost.com/ac2/wp-dyn/A26814-2004Jun9?language=printer. 
491 SASC Nov. 2008 Report, supra note 240, at 213-14 (citation omitted). 
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the October 16 IROE that accompanied the revised policy.  Records show that the Commanding 

General authorized at least twelve requests to use sleep deprivation on detainees.492  

• Sensory Deprivation and Isolation  

 On December 2, 2002, Secretary Rumsfeld authorized the use of deprivation of light and 

auditory stimuli at Guantánamo.  This technique was later authorized for use by CJTF-180 in 

Afghanistan and was listed as an available technique in CJTF-7’s October 9 and October 16 

IROEs, the latter of which required prior approval from the Commanding General.493  Maj. Gen. 

Fay later determined that detainee isolation at Abu Ghraib, which occurred on several occasions, 

was “clearly in violation of the Geneva Conventions.”494 

• Abusive Techniques Are Authorized for Use in Afghanistan after Abu Ghraib 

 Even after CJTF-7 removed many of the techniques from its list of authorized 

interrogation tactics from its September 14, 2003 policy,495 those same questionable techniques 

continued to be authorized and utilized by other Task Forces operating under CENTCOM 

command.496  For example, on February 27, 2004, the Combined Joint Special Operations Task 

Force-Arabian Peninsula (“CJSOTF-AP”), which operated under the command of CJTF-7, 

issued an interrogation policy mirroring CJTF-7’s since-superseded September 14, 2003 

policy.497  The techniques authorized under the policy included:  the use of military working 

dogs, stress positions, loud music, light control, sleep management, and environmental 

manipulation.498  The first four techniques had to be approved by the CJTF-7 Commander if used 

                                                 
492 Id. at 215 (citation omitted). 
493 Id. at 216 (citations omitted). 
494 Id. (citation omitted). 
495 The techniques removed from CJTF-180 policy were: dietary manipulation, environmental manipulation, sleep 
adjustment, false flag, use of military working dogs, sleep management, stress positions, and yelling, loud music, 
and light control.  SASC Nov. 2008 Report, supra note 240, at 204 (citations omitted). 
496 Id. at 219 (citations omitted). 
497 Id. (citations omitted). 
498 Id. (citations omitted). 
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against prisoners of war, and had to be approved by either a Deputy Commander or Commander 

if used on any other detainee.499  By March 2004, the interrogation tactics authorized by military 

officials for use by certain units in Iraq and Afghanistan had become much more aggressive.  An 

interrogation policy issued on March 23, 2004, just four weeks after the CJSOTF-AP policy was 

issued, stated that certain techniques used by special operations forces in Iraq, such as 

environmental manipulation, the use of power tools, stress positions, and the presence of 

working dogs, might violate international law, but were not prohibited outright.500  Another 

policy issued that same month, this one for Afghanistan-based CJTF-180, also approved the use 

of similarly aggressive techniques, including stress positions, sleep deprivation, sensory 

overload, dietary manipulation, temperature extremes, sensory deprivation, and invading a 

detainee’s personal space to increase tension and discomfort.501  

 On March 26, 2004, a new SOP was issued for both the Iraq and Afghanistan SMUs.502  

This new policy, which was neither reviewed nor approved by the CENTCOM Commander, 

significantly expanded the cadre of techniques permitted for use by the SMUs, including 

fourteen that were not authorized under FM 34-52.503  A provision in the March 26 SOP stated 

that these techniques were to be conducted “[in accordance with] all applicable rules and 

regulations to include . . . Survival/ Evasion/ Resistance/ and Escape regulations,” which further 

demonstrates the connection between the development of a detainee interrogation policy in late 

                                                 
499 Id. (citations omitted). 
500 Id. at 219-20 (citations omitted). 
501 Id. at 221-22 (citations omitted). 
502 Id. at 222 (citation omitted). 
503 Id. at 222-23 n.1732 (citations omitted).  The fourteen techniques included: the use of muzzled military dogs; 
stress positions, sleep deprivation, mild physical contact, isolation, sensory overload, sensory deprivation, 
environmental manipulation, use of female interrogators, use of falsified reports or documents and deception, 
exploitation of individual fears, use of blackened goggles or earmuffs during interrogation, instillation of fear of 
long-term imprisonment, and dietary manipulation.  
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2001 and the execution of that policy well into 2004.504  The use of muzzled military dogs 

authorized under the new SOP for SMUs was not rescinded by CENTCOM Commander Gen. 

John Abizaid until April 22, 2004, and the remaining techniques were not suspended until May 

6, 2004, allegedly as a result of the Abu Ghraib detainee abuse.505  By comparison, conventional 

forces in Afghanistan ceased using many of these techniques by the fall of 2003, when 

CENTCOM raised concerns about their legality.506   

 On May 27, 2004, shortly after Gen. Abizaid suspended use of these techniques, the 

Commander of the SMU submitted a request to Gen. Abizaid for authority to use some of the 

very techniques that had just been rescinded.  On May 27, 2004, the SMU Commander’s formal 

request was sent to CENTCOM.507  According to the SMU Commander, some of the detainees 

held by his Task Force were “hardened” and knew how to resist interrogations, and therefore 

needed to be subjected to harsher interrogation tactics.508  He requested that sleep deprivation, 

stress positions,509 environmental manipulation, isolation, and change of scenery be authorized 

for use by the SMU forces.510  Stress positions were to be used for up to forty-five minutes in one 

hour, and for no more than six hours in a twenty-four-hour period.511  Despite suspending these 

five requested techniques three weeks earlier, Gen. Abizaid approved the SMU’s use of four of 

the five:  sleep deprivation, environmental manipulation, isolation, and change of scenery.512  His 

approval contained two conditions:  the “first general officer” in the chain of command had to 

                                                 
504 Id. at 223 (citation omitted). 
505 Id. at 222 (citation omitted). 
506 Id. (citation omitted). 
507 Id. at 223 (citation omitted). 
508 Id. (citation omitted). 
509 Described as "requiring the detainee to stand, sit, kneel, squat, maintain sitting position with back against the 
wall, bend over chair, lean with head against wall, lie prone across chairs, stand with arms above head or raised to 
shoulders, or other normal physical training positions.”  Id. at 223-24 (citations omitted). 
510 Id. at 223-24 (citations omitted). 
511 Id. at 224 (citation omitted). 
512 Id. (citations omitted). 
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approve its use and no technique could be used beyond a seventy-two-hour period without 

review and approval by the SMU Commander or the first general officer.513

                                                 
513 Id. (citations omitted). 
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IV. High-Ranking U.S. Government Officials Violated U.S. Domestic and International 

Law by Approving or Facilitating the Use of Torture and Other Forms of Human Rights 

Violations Against Terror Suspects.  

A. Top U.S. officials unlawfully conspired, facilitated, and directed the commission 
of torture and other human rights violations in violation of international law. 

 
 The prohibition against torture has reached the status of jus cogens in international law.514   

“[A]n act of torture committed by a state official against one held in detention violates 

established norms of the international law of human rights, and hence the law of nations.”515  It is 

a peremptory norm, which embodies a fundamental standard of treatment that no state may 

contravene.  Additionally, the use of cruel, inhuman, or degrading treatment is prohibited by 

customary international law.516  Thus, a nation employing torture or cruel, inhuman, or degrading 

treatment violates international law.  Furthermore, the United States is a state party to the 

Convention Against Torture, the Geneva Conventions, and the International Covenant on Civil 

and Political Rights, which prohibit the use of torture and cruel, inhuman, or degrading 

treatment. 517   

 By definition, the Geneva Conventions enter into force during armed conflict.  The 

Geneva Conventions provide a much greater cloak of protection in situations of international  

 

 

 

 

                                                 
514 Prosecutor v. Furundzija, Appeal Judgment, Case No. IT-95-17/1-A, (Int’l Crim. Trib. for the Former 
Yugoslavia 21 July 2000), available at http://www.unhcr.org/refworld/docid/402768fc4.html [accessed 19 May 
2011]; Robert K. Goldman, Trivializing Torture: The Office of Legal Counsel’s 2002 Opinion Letter and 

International Law Against Torture, 12 AM. U. HUM. RTS BRIEF, 1 (Fall 2004). 
515 Filartiga v. Peña-Irala, 630 F.2d 876, 880 (2d Cir. 1980).  
516 Id. 
517 Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13.  
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armed conflict, when each of the four Conventions enters into force.  Only Common Article 3 of 

the Conventions applies to non-international armed conflicts and provides a narrower breadth of 

protections.  For example, the United States recognized its obligations as a participant in 

international armed conflict under the Conventions as an occupying power following its 2003 

invasion of Iraq.518  Additionally, there are a number of protections that stem from Common 

Article 3 of the Conventions in all types of conflicts, including instances of non-international 

armed conflict.  The protections Common Article 3 provides are the baseline set of protections 

available to anyone participating in an armed conflict, whether they are a privileged or 

unprivileged belligerent.519   

 The U.S. attempted to assert that “unlawful enemy combatants” were not entitled to 

protection under Common Article 3 because of their unprivileged status.520  However, in 

Hamdan v. Rumsfeld, the Supreme Court held that Common Article 3 protections extended to a 

detainee captured in Afghanistan and held at Guantánamo Bay.521  

 The significance of Common Article 3’s application is:  in cases where detainees were 

apprehended in connection with the conflicts in Afghanistan or Iraq, they are, at minimum, 

entitled to a basic set of protections, including protection from torture.  Common Article 3 holds: 

Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, 
wounds, detention, or any other cause, shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, color, religion or 
faith, sex, birth or wealth, or any other similar criteria. To this end, the following 

                                                 
518 Id. at 3. 
519 Id.; The Third Geneva Convention Relative to the Treatment of Prisoners of War defines privilege for 
belligerents to be those people who:  
 

belong to an organized group, belong to a party to the conflict, be commanded 
by a person responsible for his subordinates, have a fixed distinctive sign 
recognizable at a distance, carry arms openly, and conduct one's operations in 
accordance with the laws and customs of war.  Id. 

520 See text accompanying, supra note 5. 
521 548 U.S. 557, ¶¶ 65-68 (2006). 
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acts are and shall remain prohibited at any time and in any place whatsoever with 
respect to the above-mentioned persons: (a) violence to life and person, in 
particular murder of all kinds, mutilation, cruel treatment and torture . . . .522 
 

The application of Common Article 3 protections to those detained in connection with the 

conflicts in Iraq and Afghanistan is not necessarily representative of the total protections 

available to these detainees.  Rather, it highlights the base minimum amount of protections 

afforded to these individuals, including the protection from torture.  The United States is a state 

party to the Geneva Conventions and, as such, is legally bound to abide by its provisions. The 

United States has also taken steps to incorporate provisions of the Geneva Conventions into its 

domestic law through the War Crimes Act.  

 The War Crimes Act makes the commission of certain war crimes punishable under U.S. 

domestic law.  Included in the list of crimes punishable under this title statute are grave breaches 

of Common Article 3 of the Geneva Conventions.523  Grave breaches of Common Article 3 are 

defined as:  torture, cruel or inhuman treatment, performing biological experiments, murder, 

mutilation or maiming, intentionally causing serious bodily injury, rape, sexual assault or abuse, 

and taking hostages.524  The War Crimes Act’s jurisdiction applies if either the victim or 

perpetrator of the act in question is a national of the United States.525  

 While determining whether a war crime has been committed is an extremely fact-specific 

endeavor, it is clear that at least some of the crimes listed above have been committed by U.S. 

personnel through the nation’s detention and interrogation regimes.  If, through investigation, 

these acts are found to have been committed within the scope of application of Common Article 

                                                 
522 Geneva Convention Relative to the Treatment of Prisoners of War, supra note 15, art. 3. 
523 § 2441(c)(3); The 2006 Military Commissions Act explicitly laid out the violations considered to be grave 
breaches, amending the statute which had previously incorporated all violations of Common Article 3, thereby 
narrowing the scope of the law’s application. 
524 § 2441(d)(1)(A-I). 
525 § 2441(b). 
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3, those responsible could be held liable under the War Crimes Act.526  It is incumbent upon the 

U.S. government and the Attorney General in particular to initiate investigation into allegations 

of war crimes in violation of domestic and international law. 

B. Top U.S. officials may also be held criminally accountable for contributing to, or 
conspiring to commit, crimes in violation of other U.S. federal criminal laws. 

Senior U.S. officials did not physically commit acts of abuse.  However, civilian 

superiors and military commanders can be held criminally liable as principals if they order, 

induce, instigate, aid, or abet in the commission of a crime.  This principle of command 

responsibility is recognized in both domestic and international law and allows for the prosecutor 

of a commander for the illegal actions of his subordinates if the commander authorizes the action 

or fails to stop the action.527  The responsibility for directing, authorizing, conspiring, or aiding 

and abetting detainee abuses may fall within the criminal jurisdiction of federal courts under 

several statutes.  Likewise, U.S. government officials and employees responsible for obstructing 

justice either by covering up or destroying evidence of detainee abuse, lying to or misleading 

Congress or the courts, or inducing others to commit perjury in official matters, may also fall 

within the criminal jurisdiction of federal courts.  Former high-ranking military officials who no 

longer maintain ties with the armed forces, as well as CIA agents and private contractors, who 

accompanied or were embedded with the military, may also be held accountable under U.S. 

federal law for any involvement they had in detainee abuse.  The following subsections discuss 

the applicable federal criminal laws under which U.S. government and military officials, and 

civilians working with those officials, or the government, might be held to account.  The acts and 

                                                 
526 See infra sec. IV(B)(1).   
527 HUMAN RIGHTS WATCH, GETTING AWAY WITH TORTURE: THE BUSH ADMINISTRATION AND MISTREATMENT OF 

DETAINEES, 52 (2011) (internal citations omitted).  See Letter from Center for Constitutional Rights and the 
Canadian Centre for International Justice to Hon. Douglas Nicholson, Min. of Justice and Att’y Gen. of Canada 
(Sept. 29, 2011).  Mr. Bush bears individual and command responsibility for the acts of torture committed by his 
subordinates that he ordered, authorized, condoned, or otherwise aided and abetted, as well as for torture committed 
by his subordinates that he failed to prevent or punish.  Id. 
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abuses discussed in this report violate many provisions of United States federal law, including 

Chapter 18 of the United States Code, prohibiting:  war crimes (section 2441); torture (section 

2340A); conspiracy to commit torture (section 2340A(c)); solicitation (section 373); stalking 

(section 2261A); assault (section 113); sexual abuse (sections 2241-46); kidnapping (section 

1201); murder (sections 1111-12); conspiracy and solicitation of federal offenses (sections 371 

and 373); mail and wire fraud (sections 2241, 2243); aiding in the commission of a felony 

(section 2); Conspiracy by to kill, kidnap, maim, or injure persons or damage property in a 

foreign country (section 956); manslaughter (section 1112); maiming (section 114); destroying 

evidence (sections 1519, 2232); perjury (section 1621); and obstruction of proceedings (section 

1505). 

1.  The War Crimes Act calls for the prosecution of grave breaches of the Geneva 
Conventions.  

The United States is a High Contracting Party to the Geneva Conventions, including 

Common Article 3, and has been since 1955.  High Contracting Parties to the Geneva 

Conventions commit to enacting legislation criminalizing violations of the Conventions.528  In 

1996, the United States fulfilled that obligation by enacting the War Crimes Act.529  The War 

Crimes Act, codified at 18 U.S.C. § 2441,530 prohibits grave breaches of any of the four Geneva 

Conventions, including Common Article 3, and grants federal courts authority to adjudicate 

rights recognized under the Geneva Conventions.531  The War Crimes Act makes it an offense to 

commit, whether inside or outside the United States, certain designated war crimes, and punishes 

such offenses by fine or imprisonment for life or any term of years, or both.  Should death result 

                                                 
528 See, e.g., Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 129; Geneva 
Convention Relative to the Protection of Civilians in Time of War, supra note 13, art. 146.  
529 The War Crimes Act of 1996, Pub. L. No. 104-192, §2(a), 110 Stat. 2104 (codified as amended at 18 U.S.C. § 
2441 (Supp. II 1996)). 
530 See 18 U.S.C. § 2441 (2009). 
531 § 2441(c)(1).  
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to the victim, the perpetrator may be subject to the death penalty.532   The Act applies where the 

perpetrator or victim is either a member of the U.S. Armed Forces or a national of the United 

States.533  

In 2006, Congress and President Bush sought to amend the War Crimes Act to provide a 

more limited definition of war crimes involving violations of Common Article 3.  Citing the need 

for clarification, specifically with regard to the Geneva Conventions’ alleged lack of specificity 

and inadequate notice as to what conduct is prohibited, President Bush requested that Congress 

pass legislation that would “list the specific, recognizable offenses that would be considered 

crimes under the War Crimes Act.”534  In response, Congress crafted a new definition, which was 

created to replace 18 U.S.C. § 2441(c).  Under the new definition, rather than prohibit 

“violation[s] of common Article 3,” the War Crimes Act only prohibits “grave breach[es] of 

common Article 3,” and provides narrow definitions of the meaning of such grave breaches.535   

Prior to being amended by the Military Commissions Act (“MCA”), the War Crimes Act 

prohibited any violation of Common Article 3.  Specifically, the pre-MCA version of the War 

Crimes Act defined “war crimes” as any conduct: 

(1) defined as a grave breach in any of the international conventions signed at Geneva 12 
August 1949, or any protocol to such convention to which the United States is a party; 
(2) prohibited by Article 23, 25, 27, or 28 of the Annex to The Hague Convention IV, 
Respecting the Laws and Customs of War on Land, signed 18 October 1907; 
(3) which constitutes a violation of common Article 3 of the international conventions 
signed at Geneva, 12 August 1949, or any protocol to such convention to which the 
United States is a party and which deals with non-international armed conflict; or 
(4) of a person who, in relation to an armed conflict and contrary to the provisions of the 
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other 
Devices as amended at Geneva on 3 May 1996 (Protocol II as amended on 3 May 1996), 

                                                 
532 § 2441(a).   
533 § 2441(b).   
534 Presidential Address Creation of Military Commissions to Try Suspected Terrorists, Sept. 6, 2006, available at 
http://georgewbush-whitehouse.archives.gov/news/releases/2006/09/20060906-3.html.  
535 Compare 18 U.S.C. § 2441(c) (1996) with 18 U.S.C. § 2441(c)(3) (2009).  



Legal Analysis 

 120

when the United States is a party to such Protocol, willfully kills or causes serious injury 
to civilians.536 
 

On October 17, 2006, the MCA amended the War Crimes Act by striking subsection (c)(3) and 

inserting, in its place, the following provision: 

(3) which constitutes a grave breach of common Article 3 (as defined in subsection (d), 
[discussed infra.] when committed in the context of and in association with an armed 
conflict not of an international character.537 

 
Under Article 130 of the third Geneva Convention (regarding prisoners of war), a “grave 

breach” of that Convention includes:  

any of the following acts, if committed against persons or property protected by 
the Convention: willful killing, torture or inhuman treatment538, including 
biological experiments, willfully causing great suffering or serious injury to body 
or health, compelling a prisoner of war to serve in the forces of the hostile Power, 
or willfully depriving a prisoner of war of the rights of fair and regular trial 
prescribed in this Convention.539 
 

 Similarly, Article 147 of the fourth Geneva Convention (regarding civilians) defines a 

grave breach of that convention to include 

any of the following acts, if committed against persons or property protected by 
the present Convention: willful killing, torture or inhuman treatment, including 
biological experiments,  causing great suffering or serious injury to body or 
health, unlawful deportation or transfer or unlawful confinement of a protected 

person, compelling a protected person to serve in the forces of a hostile Power, or 
willfully depriving a protected person of the rights of fair and regular trial 
prescribed in the present Convention, taking of hostages and extensive destruction 

and appropriation of property, not justified by military necessity and carried out 

unlawfully and wantonly.540 
 

                                                 
536 18 U.S.C. § 2441(c) (1996) (emphasis added).  
537 18 U.S.C. § 2441(c) (2009) (emphasis added). 
538 The GPW describes “inhuman treatment” as any “unlawful act or omission by the Detaining Power causing death 
or seriously endangering the health of a prisoner of war,” “physical mutilation or to [unjustified] medical or 
scientific experiments” and exposure to “acts of violence or intimidation and against insults and public curiosity.”  
Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 13. 
539 § 2441(c)(1). 
540 Geneva Convention Relative to the Protection of Civilians in Time of War, supra note 13, art.147 (emphasis 
added to portions not in common with the definition under Article 130 of the third Geneva Convention).  
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 Although the amended War Crimes Act supplies definitions for certain war crimes, they 

are “intended only to define the grave breaches of Common Article 3, [those relating to non-

international conflicts] . . . ,” and not any other article of the Geneva Conventions, which relate 

to international conflicts.541  Congress has not attempted to define the meaning of a “grave 

breach of [the Geneva Conventions].”  This absence of definition, however, does not mean that 

such crimes cannot be investigated, prosecuted, and punished.542  It is well within the province of 

the judiciary to interpret treaties543 and, in the absence of a congressional enactment, U.S. federal 

courts are “bound by the law of nations, which is a part of the law of the land.”544  For purposes 

of defining grave breaches of any of the four Geneva Conventions, modern courts may look to 

the law of nations for guidance.545   

Former government officials responsible for committing, or conspiring to commit, grave 

breaches of the Geneva Conventions and Common Article 3 may still be prosecuted under the 

                                                 
541 18 U.S.C. § 2441(d)(5) (2009).  
542 For instance, a statute is not considered unconstitutionally void unless it lacks “sufficient definiteness that 
ordinary people can understand what conduct is prohibited,” or “encourage[s] arbitrary and discriminatory 
enforcement.”  Kolender v. Lawson, 461 U.S. 352, 357 (1983).  Whether or not a statute is void for vagueness will 
be examined according to the facts of each case.  United States v. Mazurie, 419 U.S. 544, 550 (1975).  It is highly 
unlikely, however, that the section of the War Crimes Act penalizing grave breaches of the four Geneva 
Conventions would ever be deemed void for vagueness.  The crimes prohibited by those conventions are easily 
definable (and, indeed, are already defined under various federal civil and criminal statutes), and are therefore 
sufficiently definite such that ordinary people can understand what is meant by “willful killing,” “torture,” “inhuman 
treatment,” and the like. 
543 U.S. CONST. arts. VI, III, § 1. 
544 The Nereide, 13 U.S. 388, 422-23 (1815). 
545 See, e.g., Jordan Paust, Rediscovering the Relationship Between Congressional Power and International Law: 

Exceptions to the Last in Time Rule and the Primacy of Custom, 28 VA. J. INT’L L. 393, 403-05, and references 
cited therein (1988).  It is also possible that the Geneva Conventions, if considered to be self-executing, could serve 
as an independent basis for prosecution, wholly separate from the War Crimes Act.  See, e.g., 1 Op. Att’y Gen. 68, 
69 (1797) (explaining that the “law of nations” can be self-operative for criminal sanction purposes); The Pictonian, 
3 F.2d 145, 147 (E.D.N.Y. 1924) (holding that treaty penalizing certain criminal conduct was enforceable in U.S. 
courts), rev’d on other grounds, 20 F.2d 353 (2d Cir. 1927); The Three Friends, 166 U.S. 1, 53 (1897) (recognizing, 
per the declaration of Chief Justice Jay in 1793, that the law of nations are “capable of being enforced in the courts 
of the United States criminally, as well as civilly, without further legislation”).  Courts might also turn to non-
binding sources, such as other relevant treaties or decisions by judicial or human rights bodies, for guidance in 
defining grave breaches of the Geneva Conventions. 
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more stringent standards set out in the amended statute.546  The amended War Crimes Act 

penalizes any “grave breach of Common Article 3 . . . when committed in the context of and in 

association with an armed conflict not of an international character.”547  The focus on Common 

Article 3 does not preclude the prosecution of breaches of the other articles of the Geneva 

Conventions.  The prohibition of “grave breaches of Common Article 3” includes both the actual 

commission as well as conspiracy to commit a number of offenses, including torture, cruel and 

inhuman treatment, performing biological experiments, murder, mutilation or maiming, 

intentionally causing serious bodily injury, rape, and sexual assault or abuse.548  The only offense 

under this statute that lacks a supplemental conspiracy charge is the taking of hostages.549  Top 

U.S. officials not directly involved in the actual commission of such abuses could nevertheless 

                                                 
546 Isbrandtsen v. Johnson, 343 U.S. 779, 783 (1952).  
547 18 U.S.C. § 2441(c)(3) (2009).  Although the Geneva Conventions define the meaning of a “grave breach” of the 
conventions, they do not specifically address the meaning of a “grave breach” of Common Article 3.  See, e.g., 
Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 130.  Under Article 130 of the 
third Geneva Convention (regarding prisoners of war), a grave breach of that convention includes: 
 

any of the following acts, if committed against persons or property protected by the Convention: 
willful killing, torture or inhuman treatment, including biological experiments, willfully causing 
great suffering or serious injury to body or health, compelling a prisoner of war to serve in the 
forces of the hostile Power, or willfully depriving a prisoner of war of the rights of fair and regular 
trial prescribed in this Convention.   

 

Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13, art. 147 of the fourth 
Geneva Convention (regarding civilians) defines a grave breach of that convention as: 
 

any of the following acts, if committed against persons or property protected by the present 
Convention: willful killing, torture or inhuman treatment, including biological experiments, 
willfully causing great suffering or serious injury to body or health, unlawful deportation or 
transfer or unlawful confinement of a protected person, compelling a protected person to serve in 
the forces of a hostile Power, or willfully depriving a protected person of the rights of fair and 
regular trial prescribed in the present Convention, taking of hostages and extensive destruction and 
appropriation of property, not justified by military necessity and carried out unlawfully and 
wantonly.   

 
Geneva Convention Relative to the Protection of Civilians in Time of War, supra note 13, art. 147.  
Implicitly, the definitions of “grave breaches” in Article 130 of the third Geneva Convention (GPW) and 
Article 147 of the fourth (GPC) apply equally to all provisions within those conventions, including 
Common Article 3.  Thus, grave breaches under either convention necessarily include grave breaches of 
Common Article 3. 
548 § 2441(d)(1)(A)-(H). 
549 § 2441(d)(1)(I). 
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still be held accountable for conspiring to commit such offenses.  Each of the relevant offenses 

under the amended statute will be discussed in turn.  

• Torture 

Section 2441(d)(1)(A) of the amended War Crimes Act defines “torture” as:  

[t]he act of a person who commits, or conspires or attempts to commit, an act 
specifically intended to inflict severe physical or mental pain or suffering (other 
than pain or suffering incidental to lawful sanctions) upon another person within 
his custody or physical control for the purpose of obtaining information or a 
confession, punishment, intimidation, coercion, or any reason based on 
discrimination of any kind.550 
 

The amended War Crimes Act does not define the term “severe physical pain or suffering.”551  

The term “severe mental pain or suffering” is derived from the federal Anti-Torture Statute, 18 

U.S.C. § 2340,552 which defines it as:  

the prolonged mental harm caused by or resulting from— 
(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 
(B) the administration or application, or threatened administration or 
application, of mind-altering substances or other procedures calculated to 
disrupt profoundly the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to death, 
severe physical pain or suffering, or the administration or application of 
mind-altering substances or other procedures calculated to disrupt 
profoundly the senses or personality . . . .553 

 
Specific intent, the requisite mens rea for torture under the War Crimes Act is, to act with the 

intent to commit and accomplice the act charged as well as the intent to achieve the 

consequences of the act, namely the infliction of the severe physical pain or suffering.  An act 

that results in the unanticipated or unintended severity of pain and suffering lacks the necessary 

                                                 
550 § 2441(d)(1)(A).  
551 See generally § 2441. 
552 § 2441(d)(2)(A). 
553 § 2340(2).  
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specific intent and does not give rise to torture.554  General intent, by contrast, usually “takes the 

form of recklessness (involving actual awareness of a risk and the culpable taking of that risk) or 

negligence (involving blameworthy inadvertence).”555  The infliction of “severe physical or 

mental pain or suffering” may constitute either torture or cruel or inhuman treatment; the 

difference lies in the type of intent required and the purpose for which the act was committed.556  

Given the closely linked nature of these two forms of abuse, the types of acts rising to the level 

of either torture or cruel or inhuman treatment will be analyzed and compared in the following 

section on cruel or inhuman treatment.  

• Cruel or Inhuman Treatment  

The amended War Crimes Act defines “cruel or inhuman treatment” as:  

[t]he act of a person who commits, or conspires or attempts to commit, an act 
intended to inflict severe or serious physical or mental pain or suffering (other 
than pain or suffering incidental to lawful sanctions), including serious physical 
abuse, upon another within his custody or control.557 
 

As explained previously, the definition of “cruel or inhuman treatment” is divided into three 

parts:  severe physical or mental pain or suffering, which is defined the same way for both torture 

and cruel and inhuman treatment; serious physical pain or suffering; and serious mental pain or 

suffering.558  The War Crimes Act, as amended, provides that with respect to conduct occurring 

before the enactment of the Military Commissions Act in October 2006, serious mental pain and 

suffering must be of a prolonged nature in order to constitute cruel and inhuman treatment.559  If 

committed after the enactment of the Military Commissions Act, serious mental pain and 

suffering constituting cruel and inhuman treatment only needs to be of a serious and non-
                                                 
554 BLACK'S LAW DICTIONARY 813-814 (7th ed. 1999); Jury Instructions at 6, United States v. Belfast, No. 06-20758-
CR-ALTONAGA (S.D. Fla. Oct. 30, 2008). 
555 Id. 
556 See § 2441(d)(1)(A)-(B). 
557 § 2441(d)(1)(B).  
558 See id. 
559 See 18 U.S.C. § 2441(d)(2)(E)(ii) (2009). 
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transitory nature, which need not be prolonged.560  While the amended War Crimes Act adopts a 

significantly more stringent definition of torture and cruel or inhuman treatment than intended 

under the Geneva Conventions, it is still possible to hold accountable those persons responsible 

for committing, or conspiring to commit, abuses even under these narrower definitions. 

• Severe Physical or Mental Pain or Suffering 

Section 2441(d)(1)(A) and (B) makes it possible to prosecute persons who intended or 

conspired to inflict severe physical or mental pain or suffering.561  Whether the infliction of such 

abuse constitutes torture or cruel or inhuman treatment depends upon whether the perpetrator 

generally or specifically intended to cause such harm.  If he only generally intended to inflict 

severe physical or mental pain or suffering, he may be prosecuted for cruel and inhuman 

treatment.562  If he specifically intended to inflict such abuse, however, he must also have done 

so “for the purpose of obtaining information or a confession, punishment, intimidation, coercion, 

or any reason based on discrimination of any kind” in order to be prosecuted for torture.563  

U.S. federal courts have held that the following acts constitute “severe physical pain or 

suffering:”564 rape;565 regular and severe beatings566 and whipping;567 subjection to electrical 

                                                 
560 See id. 
561 § 2441(d)(1)(A)-(B). 
562 § 2441(d)(1)(B). 
563 § 2441(d)(1)(A). 
564 Cases holding that these acts constitute “severe physical pain or suffering” under the Convention Against Torture 
are referenced and are analogous and useful in examining the War Crimes Act because of the similar definition of 
torture – both require proof of severe physical or mental pain or suffering with specific intent. 
565 See, e.g., Zubeda v. Ashcroft, 333 F.3d 463, 472-73 (3d Cir. 2003) (citations omitted) (noting that “[r]ape can 
constitute torture.  Rape is a form of aggression constituting an egregious violation of humanity” and listing the 
numerous court cases, statutes, treatises, in support of that conclusion).  Al-Saher v. I.N.S., 268 F.3d 1143, 1147 (9th 
Cir. 2001) (“[T]orture techniques [reported in country reports in Iraq in 1997] included branding, electric shocks 
administered to the genitals and other areas, beating, burning with hot irons, suspension from rotating ceiling fans, 
dripping acid on the skin, rape, breaking of limbs, denial of food and water, and threats to rape or otherwise harm 
relatives.”) (emphasis added); see also Kadic v. Karadzic, 70 F.3d 232, 242 (2d Cir. 1995) (referring to allegations 
of “murder, rape, forced impregnation, and other forms of torture.”) (emphasis added).  
566 See, e.g., Kang v. Att’y Gen. of U.S., 611 F.3d 157, 166 (3d Cir. 2010) (concluding that evidence that “officials 
beat them, poured cold water over them, whipped them, put plastic bags over their heads to suffocate them, hung 
them in the air, shined bright lights into their eyes, deprived them of sleep, and shocked them with electric current” 
constituted specific intention to inflict severe physical pain, and thus constituted torture); Nuru v. Gonzales, 404 
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shocks;568 being bound in stress positions;569 deprivation of adequate food and water for an 

extended period;570 tooth-pulling;571 and “certain isolated, vicious and deliberate acts, such as 

burning with cigarettes, choking, hooding, kalot marassa [severe boxing of the ears, which can 

result in eardrum damage], and electric shock.”572 Federal courts have, in addition, determined 

that the following acts constitute “severe mental pain or suffering”:  subjecting detainees to the 

“frequent flyer” program in which they are deprived of sleep by moving them “from one 

detention cell to another in quick intervals, usually at night;”573 rape;574 threatened castration;575 

                                                                                                                                                             
F.3d 1207, 1218 (9th Cir. 2005) (finding that being “beaten and whipped ‘almost daily’” for 25 consecutive days 
caused severe physical pain and suffering, amounting to torture); Al-Saher, 268 F.3d at 1147 ((“[T]orture techniques 
[reported in country reports in Iraq in 1997] included branding, electric shocks administered to the genitals and other 
areas, beating . . . .”) (emphasis added).   Acree v. Republic of Iraq, 271 F.Supp.2d 179, 185 (D.D.C. 2003) (beatings 
lasted from twenty minutes to an hour, and were conducted around the clock for several days), vacated by 370 F.3d 
41 (D.C. Cir. 2004) (failure to assert a valid cause of action cognizable under the terrorism exception to the Foreign 
Sovereign Immunities Act); Mehinovic v. Vuckovic, 198 F.Supp.2d 1322 (N.D. Ga. 2002) (regular beatings resulting 
in broken bones and disfigurement constitute torture); Al-Saher v. I.N.S., 268 F.3d 1143 (9th Cir. 2001). 
567 See, e.g., Kang, 611 F.3d at 166; Nuru, v. Gonzales, 404 F.3d at 1218 (using the definition of torture under CAT, 
which, like that in the War Crimes Act, requires proof of severe physical or mental pain or suffering, finding that 
where detainee was beaten for 10-20 days at one point and for a shorter period of time at another, he sufficiently 
alleged torture).  
568 See, e.g., Kang, 611 F.3d at 166; Xiao v. Ashcroft, 98 Fed. App’x 632, 634 (9th Cir. 2004) (finding that electric 
shock constitute torture); Al-Saher, 268 F.3d at 1147. 
569 See, e.g., Kang, 611 F.3d at 161; Nuru, 404 F.3d at 1218 (finding that being “bound nude in the desert sun in [a 
helicopter position, with his arms and legs tied in back of him while he rested on his stomach],” causing severe 
physical pain and suffering, amounted to torture). 
570 Id. See, e.g., Nuru, 404 F.3d at 1218 (finding that an individual being “deprived of adequate food and water, for 
25 consecutive days, thereby causing him severe physical pain and suffering,” amounted to torture). 
571 Mehinovic v. Vuckovic, 198 F.Supp.2d 1322, 1356 (N.D. Ga. 2002); Al-Saher, 268 F.3d 1143. 
572

 Cadet v. Bulger, 377 F.3d 1173, 1194 (11th Cir. 2004); see, e.g., Al-Saher, 268 F.3d at 1143, 1147 (holding that 
being burned with cigarettes inflicts severe physical pain and constitutes torture); Cadet, 377 F.3d at 1194-95.  
573 See, e.g., United States v. Jawad, Ruling on Defense Motion to Dismiss – Torture of the Detainee P13, ¶ 13, 
Jawad (Military Comm’n, Guantánamo Bay, Cuba filed Sept. 24, 2008), available at 
http://www.defenselink.mil/news/Ruling%20D-008.pdf (stating that the purpose of the “frequent flyer” program was 
“to disorient selected detainees thought to have important intelligence data, disrupt their sleep cycles and 
biorhythms, make them more compliant and break down their resistance to interrogation.”). 
574 See, e.g., Zubeda v. Ashcroft, 333 F.3d 463, 472-73 (3d Cir. 2003) (citations omitted) (noting that “[r]ape can 
constitute torture,” while defining torture as an act that causes severe physical and mental pain or suffering).  “[T]he 
scarring effects of rape compare with ‘psychological sequela of ... survivors of abuse constituting torture under 
international law . . . . .’”  Id.  
575 Acree v. Republic of Iraq, 271 F.Supp.2d 179 (D.D.C. 2003).  See Mohamed v. Jeppesen Dataplan, Inc., 614 
F.3d 1070, 1074 (9th Cir. 2010) ("Once in Morocco, he says he was detained incommunicado by Moroccan security 
services at the Temara prison, where he was beaten, deprived of sleep and food and threatened with sexual torture, 
including sodomy with a bottle and castration.").  
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and dismemberment;576 threatening the death of a detainee’s family member;577 threatening 

arrest and rape against a detainee;578 treating a detainee in such a way as to cause him to fear that 

he will be killed;579 falsely reporting to detainees that their countrymen, fellow soldiers, or leader 

has been killed;580 refusing to allow detainees to notify family of their capture and detention;581 

placing detainees in fear of torture and death;582 refusing to allow the ICRC to visit detainees;583 

and causing detainees to believe that they would be used as human shields.584 

• Serious Physical Pain or Suffering 

The difference between what constitutes severe versus serious physical pain or suffering 

is, if one only relies upon the amended War Crimes Act for guidance, is uncertain, since the Act 

fails to define the meaning of “severe physical pain or suffering.”585  Still, the act does provide a 

definition for serious physical pain or suffering, which is:  

bodily injury that involves— 
(i) a substantial risk of death; 

                                                 
576 See Silva-Rengifo v. Att’y Gen. of U.S., 473 F.3d 58, 65 (3d Cir. 2007) (“An expert testified that people who 
failed to pay their debts to those smugglers faced death or torture including dismemberment.”).   
577 Tourchin v. Att'y Gen. of U.S, 277 Fed. App’x 248, 253 (3d Cir. 2008) (holding that such acts constitute torture 
under the definition in CAT, and finding that petitioner made sufficient case that he should not be returned to his 
home country because he would face torture there). 
578 Id. 
579 Mehinovic v. Vuckovic, 198 F.Supp.2d 1322, 1346 (N.D. Ga. 2002) (finding that detainees had been subjected to 
mental torture where they continued “to suffer long-term psychological harm” such as “anxiety, nightmares, 
flashbacks, and difficulty sleeping”), overruled on other grounds, Aldana v. Del Monte Fresh Produce, N.A., Inc., 
416 F.3d 1242 (11th Cir. 2005). 
580

 Acree, 271 F.Supp.2d at 185 (facts not disputed, abrogated on other grounds).  
581 Id. 
582 Aldana v. Del Monte Fresh Produce, N.A., Inc., 416 F.3d 1242 (11th Cir. 2005) (iterating that the complaint 
adequately made out claim of torture under the Alien Tort Statute and the Torture Victim Protection Statute, where 
plaintiffs alleged security forces threatened plaintiffs with imminent death). 
583 Acree, 271 F.Supp.2d at 185. 
584 Id. 
585 On the other hand, as stated previously, courts have had the opportunity to determine the types of acts that 
constitute “severe physical pain or suffering” under 18 U.S.C. § 2340, which, like the amended War Crimes Act, 
defines torture as the intentional infliction of “severe physical or mental pain or suffering.”  The jury instructions 
given in United States v. Emmanuel, while not binding, are informative as to at least one court’s interpretation of the 
meaning of the term “severe physical pain or suffering”:  

“Severe physical pain” means bodily pain that is extreme in intensity and difficult to endure. 
“Severe physical suffering” means physical distress that is extreme considering its intensity 
and duration or persistence and that is difficult to endure.   

Jury Instruction at 6, United States v. Emmanuel, No. 06 -20758 (S.D. Fla. Oct. 30, 2008). 
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(ii) extreme physical pain; 
(iii) a burn or physical disfigurement of a serious nature (other than cuts,  
abrasions, or bruises); or 
(iv) significant loss or impairment of the function of a bodily member, organ, or  
mental faculty.586 

 
The following acts have been held to constitute “serious physical pain or suffering:” broken 

bones, perforated eardrums, nerve damage, infections, nausea, severe weight loss, and massive 

bruises;587 overcrowding, lack of basic hygiene, and poor quality health care.588 

• Serious Mental Pain or Suffering  

The term “serious mental pain or suffering” has two definitions, depending upon whether 

the cruel and inhuman treatment was committed before or after the enactment of the Military 

Commissions Act.589  If inflicted before the enactment of the MCA, “serious mental pain or 

suffering” is defined as: 

The prolonged mental harm caused by or resulting from— 
(A) the intentional infliction or threatened infliction of serious physical pain or  
suffering; 
(B) the administration or application, or threatened administration or application,  
of mind-altering substances or other procedures calculated to disrupt profoundly  
the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to death, serious  
physical pain or suffering, or the administration or application of mind-altering  
substances or other procedures calculated to disrupt profoundly the senses or  
personality.590 

 
If committed after the enactment of the MCA, “serious mental pain or suffering” is defined as: 

                                                 
586 § 2441(d)(2)(D).  
587 Acree, 271 F.Supp.2d at 185 (overruled on other grounds, facts undisputed). 
588 See Cadet v. Bulger, 377 F.3d 1173, 1194 (11th Cir. 2004).  The Circuit Court did not state, explicitly, whether 
such abuses constituted “serious physical pain and suffering” under CAT, stating instead that such conditions 
constituted Cruel Inhuman and Degrading Treatment.  These abuses were universal in nature and not driven by the 
intent required under CAT.  Therefore, such abuses are more on par with physical rather than mental suffering, and 
its holding makes clear that such abuses do not rise to the level of torture under CAT, where it is defined as “severe 
physical pain and suffering.”  Id.  
589 § 2441(d)(2)(E). 
590 Id.; § 2340(2) (emphasis added).  
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The serious and non-transitory mental harm (which need not be prolonged) caused by 
or resulting from— 

(A) the intentional infliction or threatened infliction of serious physical pain or 
suffering; 
(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to death, serious 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality.591 
 

The following conditions have been held to constitute “serious mental pain or suffering” or 

“mental harm:” extended pre-trial incarceration;”592 being threatened with the imminent death of 

another person;593 or oneself;594 and unwanted sexual penetration.595  

• Murder  

Under 18 U.S.C. § 2441, murder is:  

[the] act of a person who intentionally kills, or conspires or attempts to kill, or 
kills whether intentionally or unintentionally in the course of committing any 
other offense under this subsection, one or more persons taking no active part in 
the hostilities, including those placed out of combat by sickness, wounds, 
detention, or any other cause.596  
 

• Mutilation or Maiming  

 Mutilation or maiming is defined under § 2441 as:  

The act of a person who intentionally injures, or conspires or attempts to injure, or 
injures whether intentionally or unintentionally in the course of committing any 
other offense under this subsection, one or more persons taking no active part in 
the hostilities, including those placed out of combat by sickness, wounds, 
detention, or any other cause, by disfiguring the person or persons by any 
mutilation thereof or by permanently disabling any member, limb, or organ of his 
body, without any legitimate medical or dental purpose.597 

                                                 
591 § 2441(d)(2)(E); § 2340(2) (emphasis added). 
592 United States v. Boone, No. 00-3 (JBS), 2002 WL 31761364, at *16 (D. N.J. Dec. 6, 2002). 
593 United States v. Johnson, 495 F.3d 951, 975 (8th Cir. 2007). 
594 In re Robb, 622 N.W.2d 564, 572 (Minn. Ct. App. 2001). 
595 Id. 
596 § 2441(d)(1)(D).  
597 § 2441(d)(1)(E). 
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The following acts have been held by U.S. federal courts to constitute maiming:  shooting 

another person in a limb, thereby disabling it;598 biting a person’s nostril and ear, and biting part 

of a person’s finger down to the bone;599 biting a person’s lip, resulting in permanent scarring;600 

striking an individual in the head with a board, resulting in, inter alia, a shattered eye socket, 

resulting in permanent blindness;601 and shooting a person, resulting in the loss of brain tissue or 

paralysis.602 

• Intentionally Causing Serious Bodily Injury  

 The War Crimes Act makes it unlawful to “intentionally cause[], or conspire[] or 

attempt[] to cause, serious bodily injury to one or more persons, including lawful combatants, in 

violation of the law of war.”603  Unlike several other provisions of the War Crimes Act, this 

section narrows its application by limiting its prohibition only to “lawful combatants,” a term 

whose definitions have varied widely over the past several years.604  The same definition of 

“serious bodily harm” provided above under the torture section applies here.  

• Rape   

Rape is considered a war crime under the amended statute where it involves: 

                                                 
598 United States v. Scroggins, 27 F. Cas. 999, 1000 (C.C.D. Ark. 1847) (No. 16,243).  
599 United States v. Jackson, 276 Fed. App’x 701, No. 06-30544, 7022008 WL 1944171 (9th Cir. May 5, 2008) 
(upholding conviction for maiming under 18 U.S.C. § 114).  
600 United States v. Chee, 173 F.3d 864, 1999 WL 261017 at *3 (10th Cir. 1999) (affirming conviction of maiming 
under 18 U.S.C. § 114), cert. denied, Chee v. United States, 528 U.S. 909 (1999). 
601 United States v. Salamanca, 990 F.2d 629, 635 (D.C. Cir. 1993).  
602 United States v. Reavis, 48 F.3d 763,771-72 (4th Cir. 1995) (upholding convictions for maiming in aid of 
racketeering).  
603 § 2441(d)(1)(FE). 
604 Ex parte Quirin, 317 U.S. 1 (1942) (“Lawful combatants are subject to capture and detention as prisoners of war 
by opposing military forces.”); 10 U.S.C. § 948(a)(6)-(7) (2009) (defining privileged and unprivileged belligerents); 
Military Commissions Act 2006 PL 109-366, 2006 S 3930 Sec. 3 § 948(a)(2) (defining lawful enemy combatant).  
See also United States v. Lindh, 212 F.Supp.2d 541, 554 (E.D. Va. 2002) (“ . . . [M]embers of regular or irregular 
armed forces who fight on behalf of a state and comply with the requirements for lawful combatants.”); see also 

Geneva Convention Relative to Treatment of Prisoners of War, supra note 13, art. 4(A)(2); see also Hamdi v. 

Rumsfeld, 542 U.S. 507, 549 (2004) (“Hamdi presumably is such a detainee, since according to the Government's 
own account, he was taken bearing arms on the Taliban side of a field of battle in Afghanistan.”) (Souter, J., 
Ginsberg, J. joining concurring in part, dissenting in part).   
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[t]he act of a person who forcibly or with coercion or threat of force wrongfully 
invades, or conspires or attempts to invade, the body of a person by penetrating, 
however slightly, the anal or genital opening of the victim with any part of the 
body of the accused, or with any foreign object.605 
 

No further definition of rape is provided in the War Crimes Act.  The U.S. Supreme Court 

describes rape as being: 

among the most serious of violent crimes, . . . The several reasons why rape 
stands so high on the list of serious crimes are well known: It is widely viewed as 
the most atrocious of intrusions upon the privacy and dignity of the victim; never 
is the crime committed accidentally; rarely can it be said to be unpremeditated; 
often the victim suffers serious physical injury; the psychological impact can 
often be as great as the physical consequences; in a real sense, the threat of both 
types of injury is always present.606 

 
• Sexual Assault or Abuse  

 Section 2441(d)(1)(H) prohibits: 

[t]he act of a person who forcibly or with coercion or threat of force engages, or 
conspires or attempts to engage, in sexual contact with one or more persons, or 
causes, or conspires or attempts to cause, one or more persons to engage in sexual 
contact.607 

 
The term “sexual contact” means “the intentional touching, either directly or through the 

clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent 

to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any person.”608  In 

addition to the forms of abuse described in the definition of “sexual contact,” the term also 

includes coerced self-masturbation.609  

 

 

                                                 
605 § 2441(d)(1)(G). 
606 Furman v. Georgia, 408 U.S. 238, 458 (1972) (Powell, J., dissenting). 
607 § 2441(d)(1)(H). 
608 § 2246(3); see § 2441(d)(2)(C). 
609 United States v. Shafer, 573 F.3d 267, 273-74 (6th Cir. 2009). 
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• International Law may still be used to inform the Court in its decisions of War Crimes 

Act cases following passage of the Military Commissions Act. 

 
 In discussing the crimes above, it is worth also discussing another portion of the MCA, 

which changed the way in which courts view these claims.  Section six of the MCA states, “No 

foreign or international source of law shall supply a basis for a rule of decision in the courts of 

the United States in interpreting the prohibitions enumerated in subsection (d) of such section 

2441 [Common Article 3 violations].”610  In discussing violations of the War Crimes Act, and, 

by direct implication, breaches of Common Article 3 of the Geneva Conventions, Congress has 

declared international law shall not form the basis for a decision implementing our treaty 

obligations.  However, that international law cannot form the basis of a decision does not mean 

that international law cannot inform the court, as it has in the past, and aid the court in its 

adjudication as to what constitutes a grave violation of Common Article 3.611  As a non-binding, 

solely informative avenue, the use of international law in discussing various violations would not 

run afoul of the prohibition in the MCA of the use of international law as a basis of domestic 

decisions in the War Crimes Act cases.   

 In fact, the use of international law would be most advantageous in not only aiding the 

court in understanding the issue, but also in fulfilling its obligation under the Vienna Convention 

                                                 
610 Military Commissions Act, supra note 604, § 6. 
611 See Graham v. Florida, 130 S. Ct. 2011, 2033 (2010) (“The judgments of other nations and the international 
community are not dispositive as to the meaning of the Eighth Amendment.”  But, “[t]he climate of international 
opinion concerning the acceptability of a particular punishment’” is also ‘not irrelevant.’ The Court has looked 
beyond our Nation's borders for support for its independent conclusion that a particular punishment is cruel and 
unusual.”) (internal citation omitted); see Roper v. Simmons, 543, U.S. 551, 575-76 (2005) (discussing the abolition 
of the juvenile death penalty in other nations sharing our Anglo-American heritage and other members of the 
Western European community); see Lawrence v. Texas, 539 U.S. 558, 573 (2003) (discussing how the European 
Court of Human Rights looked at a similar case of a man in Northern Ireland.  The case was not decided with the 
basis in international law.).  See also Sandra Day O’ Connor, Proceedings of the Ninety-Sixth Annual Meeting of 
the American Society of International Law, Before American Society of International Law Proceedings (Mar. 16, 
2002), available at http://www.aclu.org/hrc/JudgesPlenary.pdf (discussing the benefit to looking at international 
law.  “[T]here is much to learn from our distinguished jurists who have given thought to the same difficult issues 
that we face here.”  Id.  See also Transcript of Scalia-Breyer debate on foreign law, U.S. CONSTITUTIONAL LAW 

DISCUSSION (Jan. 13, 2005), available at http://www.freerepublic.com/focus/f-news/1352357/posts. 
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on the Law of Treaties612 of good faith implementation.613  Within the necessary bounds of 

domestic law, looking to international law would also aid the courts in interpreting the War 

Crimes Act following the Charming Betsy canon.614  While international law may not be able to 

                                                 
612 Vienna Convention on the Law of Treaties, supra note 25. 
613 Under the Vienna Convention on the Law of Treaties, a treaty concerning the formation and effects of treaties 
between states that codifies customary international law, states are required to perform treaties to which they are 
parties in good faith.  This rule, commonly known as “pacta sunt servanda,” is codified in the Convention under 
Article 26, which reads: “Every treaty in force is binding upon the parties to it and must be performed by them in 
good faith.”  Vienna Convention on the Law of Treaties, supra note 25.  Although the United States has signed but 
not ratified the Vienna Convention, it has recognized the importance of Vienna Convention enforcement.  Edwin 
Lee Aralica, The Inherent Conflict--Vienna Convention on Consular Relations and United States Domestic Law, 7 
GONZ INT’L L. 2, 7 (2003).  At the United Nations Conference on the Law of Treaties, during which the language 
that would later constitute the Vienna Convention on the Law of Treaties was discussed, the United States 
government declared that the “United States delegation gave its unqualified support to the pacta sunt servanda rule 
as formulated in article 23 [later adopted and renumbered as article 26].”  Official Records of the United Nations 
Conference on the Law of Treaties, First Session, 28th meeting of the Committee of the Whole, ¶ 66 (1968), U.N. 
Doc. A/CONF.39/C.1/SR.28 (26 March – 24 May 1968), available at 
http://untreaty.un.org/cod/diplomaticconferences/lawoftreaties-1969/docs/english/1stsess/a_conf_39_c1_sr28.pdf.   
As is stated in the record, the representative from the United States government observed that:  
 

the pacta sunt servanda rule had come down through the ages as a self-evident truth. Both 
comparative law and the history of legal systems showed that it had gained universal acceptance; 
it had been found to be a legal necessity. The principle had been a basic rule of international law 
from its earliest origins, and was the foundation-stone of further progress and development. Law 
of Treaties Conference, ¶ 65. 

  
 In addition to the pacta sunt servanda rule, the Vienna Convention on the Law of Treaties requires states to 
interpret treaties “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose.”  Vienna Convention on the Law of Treaties, supra note 25, art. 
31(1).  This rule is necessary “if the pacta sunt servanda rule is to have any real meaning.” Draft Articles on the 
Law of Treaties with commentary, Commentary to Arts. 27-28, ¶ 5 (1966), available at 
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf  (explaining arts. 27 and 28, 
predecessors to present-day arts. 31 and 32).   

 The context and meaning of a treaty are to be interpreted according to the text, preamble, annexes, 
agreements made between states in connection with the conclusion of the treaty, and subsequent agreements or 
practice between parties as to the meaning of the treaty.  Vienna Convention on the Law of Treaties, art. 31(2), 
supra note 25.  The Geneva Conventions are clear in their requirement that states protect persons held within their 
custody according to the dictates of the applicable Convention, or at the very least, in accordance with the demands 
of Common Article 3.  Geneva Convention Relative to the Treatment of Prisoners of War, supra note 13. The 
Conventions require, moreover, that states party to the conventions “search for persons alleged to have committed, 
or to have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their 
nationality, before its own courts.”  Geneva Convention Relative to the Treatment of Prisoners of War, supra note 
13, art. 129; Geneva Convention Relative to the Protection of Civilians in Time of War, supra note 13, art. 146.  
This requirement applies indiscriminately to all provisions of these Geneva Conventions – including Common 
Article 3.  No grave breach of these Conventions may go unpunished.  
614 Under U.S. law, an act of Congress “ought never to be construed to violate the law of nations if any other 
possible construction remains.” Murray v. The Charming Betsey, 6 U.S. 64, 118 (1804).  This canon, known as the 
Charming Betsy canon, is commonly viewed as requiring courts to interpret statutes consistent with international 
law, to the extent possible.  Being able to look to international law as an informative source would help to mitigate 
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form the basis for decisions after the MCA, the ability of the courts to look to international law 

as a secondary source means that for practical purposes, little has changed following the 

limitation placed by the MCA.  

2. Under the Torture Act, several Bush Administration officials and lawyers 
conspired to commit acts of torture. 

 
The Torture Act criminalizes acts of torture committed outside of the United States by 

U.S. nationals or persons present in the U.S., regardless of nationality.615  The Torture Act reads 

as follows: 

§ 2340.  Definitions 

 

As used in this chapter -  
 

(1) “torture” means an act committed by a person acting under the color of law 
specifically intended to inflict severe physical616 or mental pain or suffering (other than 

                                                                                                                                                             
the limiting effect of the definitions given for Common Article 3 violations within the War Crimes Act, helping the 
court interpret the statute consistently with the formal language of the Geneva Conventions.  
615 18 U.S.C. § 2340A(b) (2001). 
616 The meaning of “severe physical pain” put forward by the Office of Legal Counsel shifted over time.  The 
August 2002 OLC memo concluded that to satisfy the language of 18 U.S.C. § 2340, pain “must be equivalent in 
intensity to the pain accompanying serious physical injury, such as organ failure, impairment of bodily function, or 
even death.”  Memorandum from Jay Baybee, Assistant Att’y Gen., to Alberto Gonzales, Counsel to the President, 
Re:  Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A at 1, 5-6, 13, 46 (Aug. 1, 2002).  This 
conclusion was later directly contradicted in a December 2004 OLC memo written on legal standards for 18 U.S.C. 
§§ 2340-2340A as an improper guide for interpreting “severe pain.”  Memorandum from Daniel Levin, Acting 
Assistant Att’y Gen., to James Comey, Deputy Att’y Gen., Re:  Legal Standards Applicable Under 18 U.S.C. §§ 
2340-2340A at 11 (Dec. 30, 2004).  Despite some mention in the CAT ratification discussions requiring “severe” to 
mean “excruciating and agonizing” pain for torture, the December memo adopted the position that for “severe” pain 
to apply only to “excruciating and agonizing” pain went beyond Congressional intent in drafting the legislation, the 
common definition of “excruciating and agonizing” being more intense than “severe.”  Id. at 10 (internal citation 
omitted).   
 The 2004 memo also acknowledged the serious difficulty that measuring pain poses, given the wholly 
subjective nature of the sensation.  Id. at 11 (“Given pain’s complexity, one must assess not only its somatic 
(sensory) component but also [] moods, attitudes, coping efforts, resources, responses of family members, and the 
impact of pain on their lives.”) (quoting an independent publication).    
 In looking at the statutory language, the December 2004 memo also moved away from its predecessor’s 
view that “severe physical pain” and “severe physical suffering” were really only “severe physical pain,” despite the 
plain statutory language of “severe pain or suffering.”  Id. at 14-15 emphasis added).   Instead, the December 2004 
memo confirmed that “physical suffering” could constitute torture in its own right so long as it was limited to 
adverse physical rather than mental sensations given the precision with which Congress defined “mental pain or 
suffering.”  Id. 

 With these new standards on “severe physical pain or suffering” in place, the OLC proceeded to analyze 
the major forms of “Enhanced Interrogation Techniques” in terms of their capability to induce “severe physical pain 
or suffering” in a May 10, 2005 memo to John Rizzo.  Thirteen separate techniques ranging from dietary restrictions 
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pain or suffering incidental to lawful sanctions) upon another person within his custody 
or physical control;  
(2) “severe mental pain or suffering” means the prolonged mental harm caused by or 
resulting from—  
(A) the intentional infliction or threatened infliction of severe physical pain or suffering;  
(B) the administration or application, or threatened administration or application, of 
mind-altering substances or other procedures calculated to disrupt profoundly the senses 
or the personality;  
(C) the threat of imminent death; or  
(D) the threat that another person will imminently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or personality; and  
(3) “United States” means the several States of the United States, the District of 
Columbia, and the commonwealths, territories, and possessions of the United States. 
 

§ 2340A.  Torture 

(a) Offense— Whoever outside the United States commits or attempts to commit torture 
shall be fined under this title or imprisoned not more than twenty years, or both, and if 
death results to any person from conduct prohibited by this subsection, shall be punished 
by death or imprisoned for any term of years or for life.  
(b) Jurisdiction— There is jurisdiction over the activity prohibited in subsection (a) if—  
(1) the alleged offender is a national of the United States;617 or  
(2) the alleged offender is present in the United States, irrespective of the nationality of 
the victim or alleged offender.  
(c) Conspiracy— A person who conspires to commit an offense under this section shall 
be subject to the same penalties (other than the penalty of death) as the penalties 
prescribed for the offense, the commission of which was the object of the conspiracy.  
 

§ 2340B.  Exclusive Remedies 

Nothing in this chapter shall be construed as precluding the application of State or local 
laws on the same subject, nor shall anything in this chapter be construed as creating any 
substantive or procedural right enforceable by law by any party in any civil proceeding.  

 

As stated above, the Torture Act prohibits defendants from conspiring to commit an act 

or acts of torture as defined in the offense provision.618  The Torture Act does not define 

                                                                                                                                                             
to waterboarding were considered, and the OLC found they would not, in isolation, constitute a violation of 18 
U.S.C. §§2340-2340A because the techniques did not intentionally inflict “severe physical pain or suffering” on the 
recipient.  See Memorandum from Steven Bradbury, Deputy Assistant Att’y Gen., to John Rizzo, Deputy Gen. 
Counsel Re:  Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the 
Interrogation of a High Value al Qaeda Detainee at 27-47 (May 10, 2005).  For a discussion on the use of various 
techniques in combination, see id. at 49.  
617 Here, the Bush Administration officials are U.S. nationals and thus fall under the jurisdiction of this statute.  See 
e.g., U.S. CONST. art. II.  Citizenship is a requirement to hold the majority of key posts within the federal 
government.  The ability to hold such a position would be strongly indicative of the Torture Act jurisdiction.     
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“conspiracy.”619  At the common law, conspiracy is defined as “association or participation in a 

criminal act.”620  The prosecution bears the burden of proving beyond a reasonable doubt that the 

defendants conspired to commit an act or acts of torture.621  

  The Belfast decision applied the Torture Act to abuses committed against detainees 

suspected of being terrorists.  The defendant, Charles Taylor, Jr., son of the former Liberian 

president, headed Liberia’s Anti-Terrorism Unit (“ATU”) to fight armed opposition groups in 

Liberia.622  Taylor inflicted, and ordered his soldiers to inflict, severe physical pain and suffering 

upon detainees by, for example, tying them up and leaving them in stress positions,623 beating 

them,624 confining them in unsanitary conditions and in narrow spaces,625 leaving them naked,626 

whipping them with electrical cords,627 sodomizing them,628 electrocuting their genitals,629 

denying them medical attention,630 and waterboarding them.631  Taylor also inflicted, and ordered 

his soldiers to inflict, severe mental pain and suffering upon detainees by threatening to kill and 

mutilate them,632 and keeping them awake for long periods of time.633  Taylor committed these 

                                                                                                                                                             
618 § 2340(c).  It is also possible to charge conspiracy to violate the torture act under 18 U.S.C. § 371, the general 
conspiracy statute, as §2340A is a federal statute.  See infra note 702. 
619 See id.  
620 United States v. Belfast, 611 F.3d 783, 811-12 (11th Cir. 2010) (quoting BLACK’S LAW DICTIONARY 324 (9th ed. 
2004)). 
621 See, e.g., United States v. Andujar, 49 F.3d 16, 20 (1st Cir. 1995) (maintaining that the prosecution must prove 
beyond a reasonable doubt that the defendant met the elements of conspiracy to convict for conspiracy).   
622

 Belfast, 611 F.3d at 793. 
623 Id. at 794-95. 
624 Id. at 795. 
625 Id. at 797. 
626 Id. at 796. 
627

 Id. at 798. 
628 Id. 
629 Id. 
630 Id. at 796. 
631 Id. 
632 Id. at 798. 
633 Id.  The trial court in United States v. Emmanuel (Belfast is the appeal from that court’s decision) rejected the 
Torture Memos’ definitions of torture, holding that the August 2002 memo from John Yoo, stating that certain acts 
causing severe physical pain and suffering may not necessarily fall under the Torture Act, was superseded by a later 
memo from the DOJ, thereby providing no unreasonable ambiguity to the meaning of “torture” under the Torture 
Act.  20 Fla. L. Weekly Fed. D. 973, at *14 (S.D. Fla. 2007).  
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acts under the color of the Liberian President’s authority.634  The court held that the defendant 

violated 18 U.S.C. § 2340A(a) by committing multiple acts of torture.635 

 Courts in non-criminal cases interpreting the definition of “torture” under the CAT and 

Torture Victim Prevention Act (“TVPA”) have determined several additional acts constitute 

“severe physical pain and suffering,” and thus torture because they were committed under color 

of law:  isolated acts such as hooding, choking, burning with cigarettes, striking ears and causing 

eardrum damage, and electrical shocking;636 burning with acid;637 neglecting to provide 

necessary medical treatment with intent to cause harm;638 sexual assault;639 and deprivation of 

food and toilet facilities.640  Additional acts constituting “severe mental pain and suffering,” 

include:  subjecting detainees to the “frequent flyer” program,641 threatening to kill a family 

member;642 treating a detainee in a manner where the detainee believes s/he will be killed;643 and 

preventing detainees from notifying family of their capture and detention.644 

                                                 
634 Belfast, 611 F.3d at 793-94. 
635 Id. at 828.  The Belfast court also held that the offense and conspiracy provisions of the Torture Act are 
constitutionally valid under the Necessary and Proper Clause because the provisions’ language bears a “rational 
relation” to the Convention Against Torture’s language.  Id. at 811-13. 
636 Al-Saher v. I.N.S., 268 F.3d 1143, 1146-48 (9th Cir. 2001) (holding that abuse suffered by petitioner for 
withholding of deportation constituted torture as defined in the CAT); Cadet v. Bulger, 377 F.3d 1173, 1194-95 
(11th Cir. 2004).   
637 Chavez v. Carranza, 413 F.Supp.2d 891, 901 (W.D. Tenn. 2005). 
638 Bankhole v. I.N.S., 306 F.Supp.2d 185, 188 (D. Conn. 2003) (holding withholding of medical treatment as a form 
of extortion or punishment qualifies as severe physical suffering and fulfills the intent requirement of torture). 
639 Id. 
640 Doe v. Qi, 349 F.Supp.2d 1258, 1318 (2004). 
641 Ruling on Defense Motion to Dismiss – Torture of the Detainee at 13, ¶ 4; United States v. Jawad  (Military 
Comm’n, Guantánamo Bay, Cuba filed Sept. 24, 2008), available at http://www.defenselink.mil/news/Ruling%20D-
008.pdf.  The purpose of the program was “to disorient selected detainees thought to have important intelligence 
data, disrupt their sleep cycles and biorhythms, make them more compliant and break down their resistance to 
interrogation.”  Id. 
642 Tourchin v. Att’y Gen.. of U.S., 277 Fed. App’x 248, 253 (3d Cir. 2008) (holding that such acts constitute torture 
under the CAT). 
643 Mehinovic v. Vuckovic, 198 F.Supp.2d 1322, 1346 (N.D. Ga. 2002) (finding that detainees were subjected to 
mental torture where they continued “to suffer long-term psychological harm” such as “anxiety, nightmares, 
flashbacks, and difficulty sleeping”), overruled on other grounds, Aldana v. Del Monte Fresh Produce, N.A., Inc., 

416 F.3d 1242 (11th Cir. 2005). 
644 Acree v. Republic of Iraq, 271 F.Supp.2d 179, 185 (D.D.C. 2003).   
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 U.S. interrogators and military personnel committed several acts that non-criminal courts 

have classified as torture.  For example, CIA agents, deprived Mr. Zubaydah of sleep, kept him 

naked for long periods of time, and confined him in narrow spaces.645  JTF-170 subjected Mr. al-

Qahtani to interrogation techniques recommended by the Behavioral Science Consultant Team 

(“BSCT”) memo detailing “enhanced interrogation techniques,” such as threatening lifelong 

imprisonment, forcing detainees into stress positions, depriving detainees of food, isolating 

detainees, preventing ICRC medical personnel from treating detainees, and forcing detainees to 

remain nude,646 all of which the Belfast court as well as other courts found constitute torture.647  

Other examples include where interrogators and guards at Guantánamo Bay, Cuba, Abu Ghraib, 

Iraq, and Bagram base, Afghanistan, under Secretary Rumsfeld, Commander Dunleavy and, 

Commander Miller’s authorization, forced detainees into stress positions, scared detainees into 

believing that dogs would kill and dismember them, waterboarded detainees, and altered 

detainees’ sense of perception and reality, (which is specifically prohibited by the Torture Act’s 

language), and bombarded them with loud noise and bright lights.648  Interrogators and guards, 

therefore, committed acts of torture in violation of 18 U.S.C. § 2340A(a).   

 Section 2340A(a) also requires that an act of torture occur “outside of the United States.”  

Section 2340(3) defines “United States” as “the several States of the United States, the District of 

Columbia, and the commonwealths, territories, and possessions of the United States.”  The 

Torture Act does not define the terms set out in 18 U.S.C. § 2340(3).  The key issue, therefore, is 

whether U.S. military bases, namely Guantánamo Bay, Cuba; Abu Ghraib, Iraq; and Bagram 

base, Afghanistan, are located outside of the United States. 

                                                 
645 See supra sec. III(A).   
646 SASC Nov. 2008 Report, supra note 240, at 59. 
647 See, e.g., United States v. Belfast, 611 F.3d 783 (11th Cir. 2010); Acree, 271 F.Supp.2d at 185; Bankhole v. 

I.N.S., 306 F.Supp.2d 185, 188 (D. Conn. 2003). 
648 SASC Nov. 2008 Report, supra note 240, at 68-69. 
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 The statutory construction and legislative history of the Torture Act imply that U.S. 

military bases are “outside of the United States.”  Prior to being amended in 2004, section 

2340(3) defined “United States” as “all areas under the jurisdiction of the United States including 

any of the places described in sections 5 and 7 of this title . . . . ”  18 U.S.C. § 7(3), to which the 

previous version of the Torture Act referred, defined “special maritime and territorial jurisdiction 

of the United States” as “any place purchased or acquired on the United States by consent of the 

legislature of the State in which the same shall be, for the erection of a fort, magazine, arsenal, 

dockyard, or other needful building.”649  This definition includes U.S. military installations as 

“within the U.S.”  In 2004, however, Congress amended the Torture Act to exclude the reference 

to 18 U.S.C. § 7, thereby applying the statute to acts of torture committed on U.S. military 

bases.650 

 Here, several officials serving under the administration of President Bush, including 

President Bush himself, former Defense Secretary Donald Rumsfeld, former CIA director 

George Tenet, former Department of Justice Office of Legal Counsel Advisors John Yoo and Jay 

Bybee, and former White House counsel Alberto Gonzales, may have conspired to cause acts of 

torture to be committed by forming and implementing policy and procedures designed to seize 

individuals from abroad and to imprison, interrogate, and subject these detainees to acts of 

torture that violate the offense provision of the Torture Act at various locations outside of the 

United States. 

                                                 
649 18 U.S.C. § 7(3) (2001). 
650 Bush Administration officials may argue that prosecution under the Torture Act for acts of torture that occurred 
before the 2004 amendment violates the ex post facto clause of U.S. CONST. art. I § 9 because prior to the 
amendment, the Torture Act did not apply to acts of torture in U.S. military bases.  The prosecution can counter-
argue that the ex post facto clause only prohibits issuing criminal penalty for acts that were legal prior to legislation, 
whereas acts committed by interrogators prior to the amendments were already prohibited by the Geneva 
Conventions (see Hamdan v. Rumsfeld, 548 U.S. 557, 626-27 (2006)) and U.S. military law prohibiting assault, 
battery, and other acts of physical harm.  See Wilson v. Lensing, 943 F.2d 9, 10-11 (5th Cir. 1991) (holding that 
retroactive application of an amendment that provided sentencing court with jurisdiction over convicted defendant 
did not violate the ex post facto clause because the amendment did not necessarily increase punishment).    
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C. Bush Administration officials conspired to violate the torture act by agreeing 

to, forming, and implementing policies and procedures detailing and 

recommending acts violating the Torture Act. 

 
 Conspiracy is defined as an “association or participation in a criminal act”651 or as when 

“two or more [individuals] confederate and combine together to commit or cause to be 

committed a breach of criminal laws.”652  18 U.S.C. § 2340A(c) (hereinafter “conspiracy 

provision of the Torture Act”) states: 

Conspiracy – A person who conspires to commit an offense under this 
section shall be subject to the same penalties (other than the penalty of 
death) as the penalties prescribed for the offense, the commission of which 
was the object of the conspiracy. 
 

 A defendant is guilty of conspiracy when a) two or more co-conspirators agree to 

violate a law, b) the defendant knows of and intentionally participates in the conspiracy, 

and c) any one of the conspirators commits an overt act to further the conspiracy.653  The 

prosecution bears the burden of proving beyond a reasonable doubt that each element is 

met,654 but conspiracy may be found when the prosecution can show evidence from 

which knowledge, acceptance, and participation in the conspiracy may only be 

reasonably inferred.655 

 The Belfast decision656 demonstrates how the Torture Act applies to a conspiracy where 

high-level government officials are co-conspirators.  The court held that the defendant, Charles 

Taylor Jr., the head of the Liberian government's ATU, knowingly conspired under the Torture 

Act with others to commit torture by conspiring to commit acts, under the color of law, with the 

specific intent to inflict severe physical pain and suffering upon a person within their custody 
                                                 
651 Belfast, 611 F.3d at 811-12. 
652 Pinkerton v. United States, 328 U.S. 640, 644 (1946) (quoting United States v. Rabinowich, 238 U.S. 78, 88 
(1915)). 
653 See United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995) (setting forth the elements to prove conspiracy). 
654 See supra sec. I. 
655 United States v. Lorenzo, 534 F.3d 153, 159 (2d Cir. 2008). 
656 Belfast is so far the only case decided under the Torture Act. 
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and control, with the purpose of obtaining information from the victims about political 

opposition to the Charles Taylor presidency.657 

 The Belfast court found that a) an agreement to torture and extract information about 

President Taylor’s political opponents from detainees;658 b) Charles Taylor, Jr. knew about and 

voluntarily participated in the conspiracy by forming the ATU, instructing ATU soldiers to 

interrogate victims to extract information about political opposition to President Taylor, and by 

interrogating and torturing individuals himself;659 and c) conspirators committed overt acts in 

furtherance of gathering intelligence on political opposition by detaining, interrogating, and 

torturing individuals until the end of the Liberian civil war.660  

 Here, various Bush Administration officials’ activities meet the criteria for conspiracy to 

commit torture under the Torture Act.  First, there was an agreement between at least two 

conspirators to work toward torturing detainees outside the United States to extract information 

to further the fighting of the so-called “War on Terror.”  Second, Bush Administration officials, 

such as Secretary Rumsfeld, General Mike Miller, and OLC Legal Advisor John Yoo, were 

aware of and participated in the conspiracy by:  (1) knowing that fellow co-conspirators wanted 

to obtain intelligence from alleged terrorists; (2) knowing that other co-conspirators wanted to 

develop more effective interrogation techniques; (3) knowing that other co-conspirators wanted 

to interrogate prisoners; and (4) drafting several memoranda that advised President Bush as to 

the legality of the various interrogation techniques, leading to the development of enhanced 

interrogation techniques.  Third, overt acts in furtherance of the conspiracy occurred when:  (1) 

                                                 
657 United States v. Belfast, 611 F.3d 783, 828 (11th Cir. 2010), aff’g United States v. Emmanuel, 20 Fla. L. Weekly 
Fed. D 973, at *4 (S.D. Fla. 2007), (denying the defendant’s motion to dismiss the indictment).  Charles Taylor was 
the President of Liberia during the time that the defendant conspired to commit acts of torture. 
658 See id. at 794. 
659 See id. at 794-96. 
660 See id. 



Legal Analysis 

 142

Bush Administration lawyers drafted and circulated memoranda describing and encouraging the 

use of enhanced interrogation techniques; (2) certain Bush Administration officials, such as 

Donald Rumsfeld actively approved the use of such techniques on certain detainees; and (3) 

Bush Administration officials failed to actively end the policy of using enhanced interrogation 

techniques in the interrogation of detainees.661 

 1. Agreement to cause torture to be committed. 

 For a conspiracy charge to hold, the conspirators only need an understanding between 

each other, not a formal agreement, to cause torture to be committed.  An understanding or 

agreement to cause torture to be committed may be inferred from the conspirators’ actions and 

through circumstantial evidence.662  In Belfast, President Taylor ordered the defendant, the 

creator and head of the ATU, to interrogate detainees to learn about political opposition.663  

Moreover, the defendant on multiple occasions took detainees from President Taylor’s lodgings, 

where they were being interrogated, and took them to ATU headquarters, where the detainees 

were tortured, without direct orders from President Taylor.664  The court found that these acts 

evidenced an understanding of an agreement to torture detainees to learn about political 

opposition to President Taylor.665   

                                                 
661 The Bush Administration never officially ended its policy of using enhanced interrogation techniques.  It was 
only after President Bush left office that President Obama signed an executive order barring the CIA from using 
enhanced interrogation techniques.  See Micheal Isikoff, The End of Torture: Obama Banishes Bush’s Interrogation 

Tactics, NEWSWEEK, Jan. 22, 2009, available at http://www.newsweek.com/2009/01/21/the-end-of-torture.html.  In 
the executive order, President Obama ordered the CIA to immediately cease using any interrogation techniques.  Id.  
Yet, CIA director Michael Hayden and then-Director of National Intelligence Mike McConnell argued that they 
needed flexibility to use some interrogation methods not permitted by the military.  Id.  The urgent language of the 
executive order, combined with the intelligence community’s insistence on continuing to use enhanced interrogation 
techniques, imply that the U.S. continued to use enhanced interrogation techniques until the start of the Obama 
presidency. 
662 United States v. Armstrong, 16 F.3d 289, 293-93 (8th Cir. 1994). 
663 611 F.3d at 793-94. 
664 Id. 
665 Id. at 828, aff’g United States v. Emmanuel, 20 Fla. L. Weekly Fed. D 973, at *4 (S.D. Fla. 2007). 
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 Cabello v. Fernandez-Larios,666 which involves the Torture Victim Protection Act of 

1991,667 also demonstrates how conspiracies to torture detainees are formed.  The Cabello 

defendant was a member of a Chilean government death squad that committed acts of torture and 

extrajudicial killings against detainees, one of whom was the plaintiff, opposed to the Chilean 

government.668  The issue in determining whether the defendant conspired to torture and kill the 

plaintiff was whether the defendant agreed to a common plan to kill and torture prisoners in the 

plaintiff’s town.669  The death squad traveled to the town and selected prisoners, and the 

defendant then told other squad members that the prisoners were to be tortured.  General 

Arellano, the defendant's superior, issued similar orders, and the squad drove the prisoners to the 

execution site.670  The court held that this evidence was sufficient to prove the existence of an 

agreement to kill and torture prisoners from the town between the Chilean government and those 

carrying out the torture.671  

                                                 
666 402 F.3d 1148 (2005). 
667 The TVPA, which provides civil remedies to torture and extrajudicial killing victims, contains a definition of 
torture similar to that in the Torture Act.  28 U.S.C. § 1350(3)(b) states: 

Torture.—For the purposes of this Act—  
(1) the term ‘torture’ means any act, directed against an individual in the offender’s custody or physical 
control, by which severe pain or suffering (other than pain or suffering arising only from or inherent in, or 
incidental to, lawful sanctions), whether physical or mental, is intentionally inflicted on that individual for 
such purposes as obtaining from that individual or a third person information or a confession, punishing 
that individual for an act that individual or a third person has committed or is suspected of having 
committed, intimidating or coercing that individual or a third person, or for any reason based on 
discrimination of any kind; and  
(2) mental pain or suffering refers to prolonged mental harm caused by or resulting from—  
(A) the intentional infliction or threatened infliction of severe physical pain or suffering;  
(B) the administration or application, or threatened administration or application, of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or the personality;  
(C) the threat of imminent death; or  
(D) the threat that another individual will imminently be subjected to death, severe physical pain or 
suffering, or the administration or application of mind altering substances or other procedures calculated to 
disrupt profoundly the senses or personality. 

668 Cabello, 402 F.3d at 1152. 
669 Id. at 1159. 
670 Id. 
671 Id. 
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 Certain high-ranking Bush Administration officials arguably had, an agreement to seize, 

detain, and interrogate prisoners using enhanced interrogation techniques.  An overall 

understanding that individuals were to be abducted and detained, and to sustain acts of torture 

can be inferred from:  (1) the abduction and transfer of detainees to Guantánamo Bay, Abu 

Ghraib, Bagram Air Force Base, “black sites” run by the CIA, and countries participating in the 

“extraordinary rendition” program; (2) communications between several U.S. government, 

military officials, and multiple joint task forces proposing using interrogation tactics, and 

suggesting improving interrogation tactics, amounting to acts of torture under the Torture Act;672 

and (3) interrogators and guards implementing these measures.  Therefore, the first element of 

proving that Bush Administration officials conspired to torture detainees to obtain information 

for fighting the so-called “War on Terror” is met. 

 2. Knowing of and intentionally participating in a plan to torture detainees. 
 
 A defendant needs to know of the conspiratorial agreement and voluntarily participate in 

the conspiracy to satisfy this element.673  To know of the conspiracy, the defendant only needs to 

know the “essential objectives” of a conspiracy, not all the details, participants, or objectives.  

The defendant’s knowledge and intent to participate can be inferred from circumstantial 

evidence.674  Usually, only evidence of a “slight connection” between the defendant and the 

conspiracy is needed to satisfy this element once a conspiracy is proven to exist.675  This element 

is satisfied as long as the defendant committed acts furthering the objectives of the conspiracy.676   

                                                 
672 See, e.g., Cheney, Others OK’d Harsh Interrogations, supra note 210; SASC December 2008 Executive 
Summary, supra note 208; Bush Aware of Advisors’ Interrogation Talks, supra note 213; Narrative Describing the 
OLC’s Opinions on CIA Interrogations, supra note 203, at 3.   
673 E.g., United States v. Brown, 31 F.3d 484, 490 (7th Cir. 1994). 
674 E.g., Blumenthal v. United States, 332 U.S. 539, 557 (1947). 
675 United States v. Leahy, 82 F.3d 624, 633 (5th Cir. 1996). 
676 Id. at 634.  
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 In Belfast, the court held that the defendant committed several acts to further the 

conspiracy to torture detainees opposed to President Taylor’s rule.677  The defendant organized 

and headed the ATU, which President Taylor ordered to interrogate political opposition.678  The 

defendant also ordered his soldiers to seize and torture individuals and oversaw the ATU’s 

detention and interrogation practices.679 

 In Cabello, the defendant committed several acts to further the torture and killing of 

prisoners from the plaintiff’s town.  The defendant assisted the head of his death squad in 

selecting files of prisoners to be tortured and killed and the defendant’s squad killed prisoners 

from neighboring towns.680
  The court held that the defendant knew and intended to participate in 

the conspiracy.681  Moreover, the court found that the Chilean government conspired with the 

defendant by concealing the plaintiff’s burial location from his family and by issuing false death 

certificates to the family.682  

 Here, certain high-ranking Bush Administration officials, like the Belfast and Cabello 

defendants, committed several acts furthering the “essential objectives” of the conspiracy to 

seize, detain, and torture individuals to extract information.  For example, DOJ Office of Legal 

Counsel Advisor Jay Bybee, in a memorandum to Attorney General Gonzales, justified the 

Executive branch’s acceptance of techniques that could violate the Torture Act: 

  As we have made clear in other opinions involving the war against al Qaeda, the  
  nation’s right to self-defense has been triggered by the events of September 11.  If 
  a government defendant were to harm an enemy combatant during an  
  interrogation in a manner that might arguably violate Section 2340A, he would be 
  doing so in order to prevent further attacks on the United States by the al Qaeda  
  terrorist network.  In that case, we believe that he could argue that his actions  

                                                 
677 United States v. Belfast, 611 F.3d 783, 828 (11th Cir. 2010). 
678 Id. at 794. 
679 Id. at 794-98. 
680 402 F.3d 1148, 1159 (2005). 
681 Id.  
682 Id. at 1155. 
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  were justified by the executive branch’s constitutional authority to protect the  
  nation from attack.  This national and international version of the right to self- 
  defense could supplement and bolster the government defendant’s individual  
  right.683 
 
 DOJ Office of Legal Counsel Director Stephen Bradbury, in a memo to CIA General 

Counsel John Rizzo, encouraged and described in detail interrogation techniques to be used on 

detainees, such as cramped confinement, stress positions, sleep deprivation, striking detainees, 

and waterboarding.684  In Padilla v. Yoo, a suit against Defendant John Yoo, brought by a former 

detainee, for violation of the plaintiff’s constitutional rights, Yoo admitted to drafting 

memoranda to other Bush Administration officials that were “merely one step in a complex 

mechanism employed by the President in his designation and treatment of [Jose] Padilla as an 

enemy combatant.”685  Yoo also admitted he personally reviewed Padilla’s file to determine that 

he qualified as an enemy combatant.686  The court held that plaintiff sufficiently alleged that Yoo 

caused deprivation of the plaintiff’s constitutional rights, and found that Yoo “created a legal 

construct designed to justify the use of interrogation methods Padilla alleges were unlawful,”687 

and denied Yoo’s motion to dismiss for all claims except violation of Padilla’s Fifth Amendment 

rights.    

 3. Overt acts furthering use of unlawful interrogation techniques. 
 
 An overt act in furtherance of the conspiracy occurs when any conspirator commits some 

act other than planning, to further the goal of the conspiracy.688  Here, Bush Administration 

officials sought out legal opinions, drafted the language for, authorized and incorporated the use 

                                                 
683 U.S. Dep’t of Justice, Office of Legal Counsel, Memorandum for Alberto Gonzales, Counsel to the President, Re:  
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340(A).  
684 See generally Memorandum from Stephen Bradbury, Assistant Att’y Gen., to John Rizzo, Deputy Gen. Counsel, 
Re:  Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the Interrogation of a 
High Value al Qaeda Detainee (May 10, 2005). 
685 633 F.Supp.2d 1005, 1032 (N.D. Cal. 2009). 
686 Id. at 1033. 
687 Id. at 1034. 
688 E.g., United States v. McKinney, 954 F.2d 471, 474 (7th Cir. 1992).   
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of enhanced interrogation techniques, which constitute overt acts for the purposes of 

conspiracy.689  Moreover, acts of torture committed by interrogators using enhanced 

interrogation techniques created by several Bush Administration officials constitute overt acts in 

furtherance of torturing detainees to extract intelligence.  The Bush Administration likely 

continued to use these interrogation tactics until the end of the administration in January 2009.690  

i. Arguments that officials were merely providing advice rather than conspiring to 
torture lack merit. 

 
 Certain high-ranking Bush Administration officials may claim that they were merely 

providing advice on whether enhanced interrogation techniques were legal and how they could 

be implemented, rather than intentionally participating in a conspiracy to capture and torture 

detainees to extract information.  This argument is undermined by the fact that certain Bush 

Administration officials took an active and non-advisory role in furthering the objectives of the 

conspiracy, namely by encouraging the Bush Administration to authorize acts they believed 

could potentially violate the Torture Act and crafting policies implementing the use of enhanced 

interrogation techniques.691 

 Moran v. Clarke,
692 provides an example of official conspiracy.  The defendants, the St. 

Louis Board of Police Commissioners, the Chief of Police, and four Internal Affairs officers, 

were found to have conspired to violate the plaintiff's, a St. Louis police officer, due process 

rights through the manufacturing of evidence in a police brutality case.693  The court found the 

                                                 
689 See supra sec. III. 
690 See Isikoff, supra note 661 (describing how President Obama issuing an executive order to end use of enhanced 
interrogation techniques indicates that intelligence agencies continued to use such “techniques” until the end of the 
Bush Administration). 
691 Memorandum from Stephen Bradbury, Assistant Att’y Gen., to John Rizzo, Deputy Gen. Counsel, Re:  
Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High 
Value al Qaeda Detainee (May 10, 2005), supra note 684. 
692 359 F.3d 1058 (8th Cir. 2004). 
693 Id. at 1059. 
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defendants had exceeded the scope of their authority by knowingly conspiring to and engaging in 

illegal activity, and therefore were not covered by qualified immunity.694   

 Conversely, Mowbray v. Cameron Cnty, Tex.,695 differs from this case because the 

Mowbray defendant acted within his official capacity.  There the defendant, a state prosecutor, 

relied on testimony from witnesses who, according to the plaintiff, lied about certain facts to 

convict the plaintiff.696  The court held that the defendant was not liable for conspiracy for 

arranging for witnesses to testify because that was within the scope of the defendant’s duties.697  

This differs from Moran because the Moran defendant did not act within his professional scope - 

being a public servant.698  Instead, the defendant conspired to violate the law by falsifying 

evidence for the purpose of violating the plaintiff's due process rights.699   

 Here, like the Moran defendant, Bush Administration officials committed several acts 

that were beyond the scope of their duties as public servants.  First, as demonstrated, Bush 

Administration officials encouraged President Bush to commit acts that officials such as Jay 

Bybee believed may violate the Torture Act.700  These acts are similar to the Moran defendants’ 

of actively manufacturing evidence because certain high-ranking Bush Administration officials 

actively encouraged other conspirators to violate the Torture Act, rather than merely advising the 

other conspirators on the Torture Act’s legal standards.701  

 Second, Bush administration officials in memos sent to each other attempted to provide 

defenses against the Torture Act in case they were prosecuted, further implying that Bush 

                                                 
694 Id. at 1061.  See also 18 U.S.C. § 1983 (1996) (statute preempted on other grounds). 
695 274 F.3d 269 (5th Cir. 2001). 
696 Id. at 275. 
697 Id. at 278. 
698 359 F.3d at 1061. 
699 Id. 
700 U.S. Dep’t of Justice, Office of Legal Counsel, Memorandum for Alberto Gonzales, Counsel to the President, Re:  
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340(A). 
701 See, e.g., Transcript: Presidents Bush 41 and 43, supra note 98. 
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Administration officials were concerned that the interrogation techniques they recommended 

could violate the Torture Act.702 

 Third, Bush Administration officials knew their advice would likely be implemented as 

policy, as Yoo admitted in Padilla v. Yoo.703  Moreover, these officials knew that enhanced 

interrogation techniques were implemented after these officials advised use of such techniques, 

and that these officials continuously advised the White House about developing the interrogation 

program.  This knowledge is similar to the Moran defendants’ that the manufactured evidence 

would be used against the plaintiff in court proceedings. 

 Fourth, as Yoo indicated in Padilla v. Yoo, Bush Administration officials oversaw and 

helped construct detention programs that implemented enhanced interrogation techniques.704  

Officials in this case thus involved themselves in the conspiracy to torture detainees much like 

the defendants in Moran in that they took an affirmative step in the conspiracy instead of a solely 

advisory role, when they actually helped to construct the programs that implemented the 

enhanced interrogation techniques just as the defendants in Moran took an affirmative step and 

actually manufactured the false evidence.  

 Certain high-ranking Bush Administration officials knew of and intentionally participated 

in the conspiracy to torture detainees, in violation of the Torture Act.  They acted beyond the 

scope of being public servants by encouraging President Bush to violate the Torture Act, failing 

                                                 
702 See generally Memorandum from Jay Bybee, Assistant Att’y Gen., to Alberto Gonzales, Counsel to the 
President, Re:  Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A (Aug. 1, 2002).  
703 633 F.Supp.2d 1005, 1014 (N.D. Cal. 2009). 
704 Id.  See, e.g., Transcript: Presidents Bush 41 and 43, supra note 98 (explaining that former President George W. 
Bush admits to personally authorizing the use of torture on a detainee who had been subjected to waterboarding 
more than 100 times); Greg Miller, Cheney was key in clearing CIA interrogation tactics, LOS ANGELES TIMES, 
Dec. 16, 2008 [hereinafter “Cheney was key”], available at 

http://www.latimes.com/news/nationworld/washingtondc/la-na-cheney16-2008dec16,0,4343941.story (reporting 
that former Vice President Dick Cheney admitted his direct involvement in approving the use of waterboarding and 
“enhanced interrogation techniques”); Detainee Tortured, supra note 97 (discussing how Susan J. Crawford, former 
military judge and current Convening Authority of Military Commissions at Guantánamo Bay admits that torture 
was used on one detainee, which prevented her from authorizing his prosecution before military commissions).  
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to provide a nuanced analysis to questions of public policy and federal law, rejecting and 

ignoring legal advice that contradicted their advice, knowing their advice would be implemented 

by President Bush, and overseeing the development and implementation of “enhanced 

interrogation techniques.”  Therefore, Bush Administration officials are liable for criminal 

charges of conspiracy to commit acts of torture under the Torture Act. 

4. Defeating Bush Administration officials’ statute of limitations defense. 

 Certain high-ranking Bush Administration officials may claim that an indictment 

charging these officials for conspiring to violate the Torture Act runs the statute of limitations.  

However, the statute of limitations does not apply to Torture Act offenses; and even if the statute 

of limitations did apply, it would be for eight years after the conspiracy ended.  Either way, the 

statute of limitations will not run. 

 i. The statute of limitations does not necessarily apply to the Torture Act. 
 

 Violations of the Torture Act fall under 18 U.S.C. § 3286 (Extension of Statute of 

Limitations for Certain Offenses, hereinafter “Extension of Statute of Limitations”), which 

extends the statute of limitations for certain terrorism-related offenses.  It reads: 

 (a) Eight-Year Limitation – Notwithstanding section 3282, [non-capital crimes 
 not listed in 2332(b)(g)(5)(B)], no person shall be prosecuted, tried, or punished 
 for any noncapital offense involving a violation of any provision listed in section 
 2332(b)(g)(5)(B) [or other listed sections] unless the indictment is found or the 
 information is instituted within eight years after the offense was committed. . .  
  
 (b) No Limitation – Notwithstanding any other law, an indictment may be found 
 or an information instituted at any time without limitation for any offense listed in 
 section 2332(b)(g)(5)(B), if the commission of such offense resulted in, or created 

 a foreseeable (sic) risk of death or serious bodily injury to another person.
 (emphasis added). 
 



Indefensible: A reference for prosecuting torture and other felonies  

 151

Extension of Statute of Limitations section 2332(b)(5)(B)(i) covers conduct violating the Torture 

Act.705  Evidence that at least one detainee died, or was at risk of death or serious bodily harm, 

from acts of torture, or from the conspiracy to commit torture, would likely fulfill the 

requirement of the Extension of the Statute of Limitations statute, thereby waiving the statute of 

limitations. 

 A defendant creates a foreseeable risk of harm when an ordinary person in defendant’s 

position, knowing what defendant knew or should have known, anticipates that harm may result 

from defendant’s actions.706  Here, certain high-ranking Bush Administration officials should 

have foreseen that waterboarding, for example, could kill detainees by drowning them.  These 

officials arguably knew that waterboarding could cause serious bodily harm to detainees because 

doctors were required to be present at all times during the waterboarding, to provide medical 

intervention should a detainee’s life be threatened.707  That this requirement was included for 

waterboarding, but not any other form of interrogation, lends itself to the belief that officials 

were more concerned about the potential physical harm that waterboarding could cause.  

Moreover, slamming detainees’ heads against walls and threatening detainees with vicious attack 

dogs, both of which these officials recommended, created foreseeable risks of death.708  Certain 

high-ranking Bush Administration officials’ recommendations to use safeguards, such as 

covering detainees’ necks with towels when smashing their heads against walls and keeping the 

attack dogs on leashes, also imply that these officials knew there were risks of death, or at least 

                                                 
705 This is an exhaustive list.  Conduct relevant to the discussion in this report which is found in this section includes 
both 956(a)(1) (relating to conspiracy to murder, kidnap, or maim persons abroad) and 2340A (relating to torture, 
both the physical act as well as conspiracy). 
706 Allen v. Cox, 942 A.2d 296, 300 (Conn. Sup. Ct. 2008).   
707 See Memorandum from Steven Bradbury, Assistant Att’y Gen., to John Rizzo, Deputy Gen. Counsel, Re:  
Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May be Used in the Interrogation of a High 
Value al Qaeda Detainee (May 10, 2005). 
708 See generally id. 
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serious bodily harm.709  Therefore, by conspiring to torture detainees, certain high-ranking Bush 

Administration officials created foreseeable risks of death and serious bodily injury as required 

in 18 U.S.C. § 3286(b), and the statute of limitations does not apply to officials who participated 

in the conspiracy.   

ii. The statute of limitations runs eight years after the end of the 
conspiracy. 

 
 If it cannot be established that certain high-ranking Bush Administration officials’ acts 

created a foreseeable risk of death or serious bodily injury to the detainees, then the statute of 

limitations under 18 U.S.C. § 3282, under which the Torture Act falls, starts running from when 

the offense was committed.  Conspiracy is an ongoing crime, coming to an end only when either 

the conspirators no longer take actions in furtherance of the conspiracy or the conspirators 

withdraw from the conspiracy.710  Certain high-ranking Bush Administration officials are liable 

for conspiracy under the Torture Act even if they were no longer in office during the conspiracy 

as long as they never took actions inconsistent with the object of the conspiracy communicated 

in such a way as to reasonably reach the co-conspirators.711 

 The conspiracy goal of extracting information from detainees through acts prohibited 

under the Torture Act may not have been abandoned at least until the Bush Administration ended 

in January 2009 and arguably even later for certain high-ranking Bush Administration officials 

who may have continued to use the public status they attained from their former position to 

publicly legitimize their criminal acts.  Prior to that time, the administration likely never 

                                                 
709 Id. 
710 United States v. Barefield, 6 Fed. App’x 351, 353 (7th Cir. 2001). 
711 See, e.g., United States v. U.S. Gypsum Co., 438 U.S. 422, 464-65 (1971) (ruling that ceasing to participate does 
not constitute a withdrawal from a conspiracy). 
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officially or publically abandoned the “enhanced interrogation” program.712  At a minimum, 

President Bush’s reauthorization of the CIA detention program in July of 2007 shows a definitive 

and overt act on the part of the President in furtherance of the program.713  Any acts of torture 

committed by guards and interrogators from the start of the program in 2001 until January 2009 

can be attributed to the conspiracy.  Therefore, certain high-ranking Bush Administration 

officials may be charged with conspiracy to violate the Torture Act until at least July 2015, eight 

years from the re-authorization, or until January 2017, eight years from the end of the Bush 

Administration, unless he or she resigned because of his/her opposition to using enhanced 

interrogation techniques or committed some other affirmative act to withdraw from the 

conspiracy.  An exact tolling date must be calculated from the latest demonstrable overt act in 

furtherance of the conspiracy. 

5. Certain high-ranking Bush Administration officials are liable under the federal 
criminal conspiracy statute. 

 
If two or more persons conspire either to commit any offense against the 
United  States, or to defraud the United States, or any agency thereof in 
any manner or for any purpose, and one or more of such persons do any 
act to effect the object of conspiracy, each shall be fined under this title or 
imprisoned not more than five years, or both.714 

 
 A defendant can conspire under this statute either by conspiring to commit any offense 

against the United States,715 or by conspiring to defraud the United States.  Here, officials 

conspired to commit the offense of torture prohibited under the Torture Act and War Crimes 

Act,716 and conspired to defraud the United States by concealing from Congress and other federal 

                                                 
712 HUMAN RIGHTS WATCH, GETTING AWAY WITH TORTURE: THE BUSH ADMINISTRATION AND MISTREATMENT OF 

DETAINEES 52 (2011) (internal citations omitted). 
713 Id. 
714 18 U.S.C. § 371 (1994). 
715 For discussions of individual offenses against the United States, see each individual criminal violation.  The use 
of § 371 will attach to each individual criminal violation of a federal statute.   
716 Section 2441(a) prohibits the commission of war crimes by U.S. nationals and military force members.  Section 
2441(d) prohibits both torture and cruel and inhuman treatment of detainees. 
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government bodies details of the enhanced interrogation program and the extradition program 

and suppressing legal opinions contrary to their own.   

   i. Bush Administration officials conspired to defraud the United States. 

 Conspiring to defraud the United States means primarily to cheat the government out of 

property, money, or to obstruct a lawful governmental function by deceit, craft or trickery, or at 

least by means that are dishonest.717  This conspiracy occurs when conspirators agree to interfere 

with official actions through misrepresentation, overreaching, or chicanery.718 

 Here, certain high-ranking officials voluntarily and knowingly participated in a 

conspiracy to detain and use enhanced interrogation techniques on alleged terror suspects by 

misrepresenting the legality and nature of these interrogation techniques to Congress and other 

federal government personnel. 

   ii. Agreement to conceal information. 

 An agreement to defraud the United States can be inferred from certain high-ranking 

Bush Administration official’s several attempts to conceal information about the enhanced 

interrogation program.  Officials may have authorized the destruction of evidence of detainee 

abuse;719 swore false oaths in official legislative, administrative, and judicial proceedings;720 and 

have obstructed proceedings before federal departments, agencies, and other committees.721  

                                                 
717 Hammerschmidt v. United States, 265 U.S. 182, 188 (1924). 
718 Id. 
719 See supra sec. II. 
720 See Dan Eggen, Senator May Seek Perjury Probe, WASHINGTON POST, July 26, 2007, available at 

http://www.washingtonpost.com/wp-dyn/content/article/2007/07/25/AR2007072502284.html. 
721 See, e.g., Bush Signing Statement, Gonzales Perjury Concealed Torture Policy, PERRSPECTIVES, Oct. 4, 2007, 
available at http://www.perrspectives.com/blog/archives/000774.htm (detailing Alberto Gonzales false statements, 
that the Torture Memo from John Yoo had been withdrawn, to the Senate during his confirmation hearing for 
Attorney General post); Senators Call for Gonzales Perjury Probe, NPR, July 26, 2007, available at 

http://www.npr.org/templates/story/story.php?storyId=12248897; Pressure Rises on Obama to Investigate Bush for 

Torture, THE RAW STORY, Nov. 11, 2010, available at http://www.rawstory.com/rs/2010/11/11/pressure-rises-
obama-investigate-bush-torture (stating that President Bush personally ordered waterboarding of detainees). 
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 iii. Certain high-ranking Bush Administration officials knowingly and 
intentionally participated in the conspiracy to conceal information. 

 
 Certain high-ranking Bush Administration officials on several occasions concealed and 

misrepresented the nature of the Torture Act to encourage President Bush to authorize enhanced 

interrogation techniques.  As shown in the previous section, OLC Legal Advisor Bybee drafted 

legal memoranda that sought to provide legal justification for the administration’s policies on 

detention and interrogation, demonstrating the rationale that U.S. officials had immunity to 

torture.  The memoranda between Bush Administration officials and the White House describing 

enhanced interrogation were kept confidential until 2009, when the Bush Administration ended 

and President Obama ordered their declassification.  Bush Administration officials deliberately 

ignored and rejected opposing legal viewpoints from the State Department and the U.S. 

military.722  Therefore, these officials’ actions and the circumstances surrounding them imply 

that the officials knew that the enhanced interrogation program was to be kept secret, and 

intentionally participated in the conspiracy.   

   iv. Overt act in furtherance of the conspiracy. 

 Certain high-ranking Bush Administration officials failed to publicly disclose key 

information regarding the treatment of individual detainees.  It can be inferred that certain high-

ranking Brush Administration officials concealed acts of torture from other federal government 

branches and departments.  Concealing the approval and use of enhanced interrogation 

techniques constitute overt acts in furtherance of a conspiracy to torture detainees because the 

concealment allowed the Bush Administration to continue using enhanced interrogation 

techniques without scrutiny. 

 

                                                 
722 R. Jeffrey Smith and Dan Eggen, Gonzales Helped Set the Course for Detainees, THE WASHINGTON POST, Jan. 
5, 2008, available at http://www.washingtonpost.com/ac2/wp-dyn/A48446-2005Jan4?language=printer. 
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   v. Defeating Bush Administration officials’ statute of limitations defense. 

 The statute of limitations for prosecutions under 18 U.S.C. § 371 runs five years starting 

from when the last overt act was committed.  A conspirator’s act of concealing the existence of 

the conspiracy constitutes an overt act as long as the conspiracy is still running.723 

 Here, certain high-ranking officials likely concealed the torturing of detainees until 

January 2009.  Even if the Bush Administration stopped using “enhanced interrogation 

techniques” on detainees prior to 2009, the certain high-ranking Bush Administration officials 

likely concealed acts of torture committed against detainees in order to keep holding and 

interrogating detainees.  Because one of the main goals of the conspiracy is to extract actionable 

intelligence from detainees to fight the so-called “War on Terror,” concealing acts of torture 

constitutes committing an overt act in furtherance of a conspiracy goal.  Accordingly, the statute 

of limitations for 18 U.S.C. § 371 would arguably run in January 2014.   

D. Officials who have either aided, commanded, or counseled for the commission 

of felonies, or who conspired to do the same, may be prosecuted in U.S. courts 

under 18 U.S.C. § 2 and 18 U.S.C. § 371. 
  
 A defendant may be convicted of aiding and abetting the commission of a criminal 

offense under 18 U.S.C. § 2 where he:  

(a) . . . commits an offense against the United States or aids, abets, counsels, 
commands, induces or procures its commission . . . . or  
(b) . . . willfully causes an act to be done which if directly performed by him or 
another would be an offense against the United States . . . .724   

 This section does not establish a separate crime, but rather, permits that an individual 

who aided and abetted the commission of a crime be punished as a principal.  The identity of the 

                                                 
723 Grunewald v. United States, 353 U.S. 391, 405-06 (1957). 
724 18 U.S.C. § 2 (1951). 
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principal himself need not be established, nor need the principal be convicted, in order for the 

defendant to be prosecuted for aiding and abetting the commission of a crime.725   

 The test for determining whether a defendant is liable for aiding and abetting is whether 

the accused had (1) the specific intent to facilitate the commission of a crime by another,726 (2) 

guilty knowledge, (3) an offense was being committed, and (4) the accused assisted or 

participated in the commission of the offense.727  To sustain a conviction of aiding and abetting 

under 18 U.S.C. § 2, the government must prove both that the defendant associated himself with 

the enterprise and participated in it.728  To prove association, the government must furnish 

“evidence to establish that the defendant possessed the criminal intent required for the statutory 

offense.”729  To prove participation, the evidence must establish that the defendant performed an 

overt act designed to aid in the success of the offense.730  Proof of aiding and abetting liability 

may be made either through direct or circumstantial evidence.731   

                                                 
725 See, e.g., United States v. Staten, 581 F.2d 878, 887 (D.C. Cir. 1978) (citations omitted); United States v. Busch, 
758 F.2d 1394, 1398 (10th Cir. 1985); United States v. Austin, 462 F.2d 724, 731 (10th Cir. 1972), cert. denied, 409 
U.S. 1048 (1972); United States v. Mann, 811 F.2d 495, 497 (9th Cir. 1987).  
726 United States v. Prince, 529 F.2d 1108, 1112 (6th Cir. 1976) (citation omitted), cert. denied, 429 U.S. 838 
(1976).  
727

 Staten, 581 F.2d at 886-887; United States v. Wiley, 492 F.2d 547, 551 (D.C. Cir. 1973). 
728 See Nye & Nissen v. United States, 336 U.S. 613, 619 (1949) (“In order to aid and abet another to commit a crime 
it is necessary that a defendant ‘in some sort associate himself with the venture, that he participate in it as in 
something that he wishes to bring about, and that he seek by his action to make it succeed.’” (citation omitted)); 
United States v. Peoni, 100 F.2d 401, 402 (2d Cir. 1938) (explaining that aiding and abetting requires that the 
defendant “in some sort associate himself with the venture, that he participate in it as in something that he wishes to 
bring about, that he seek by his action to make it succeed”).  
729 United States v. Beck, 615 F.2d 441, 448-49 (7th Cir. 1980).  
730 Id. at 449. 
731 See, e.g., Nye & Nissen, 336 U.S. at 619 (finding that there was “wholly adequate” circumstantial evidence to 
uphold the defendant’s aiding and abetting conviction where he promoted the “long and persistent” unlawful 
scheme, had others make false documents in furtherance of the scheme, the persons who made false documents were 
his subordinates, defendant’s family chiefly owned the business, defendant managed the business, and defendant 
was in charge of the office from which the false documents were created and issued).  
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 A defendant is liable for aiding and abetting under section 2(a) “even though he may lack 

the capacity to violate the substantive criminal statute,”732 whether due to age, sex, condition, or 

class,733 or if the person who committed the criminal offense was innocent or otherwise lacked 

the necessary criminal intent.734  Courts have similarly interpreted section 2(b) of the aiding and 

abetting statute to find that a person “who is incapable of committing a substantive criminal 

offense if he acted alone may nevertheless be liable as a principal where he willfully causes the 

prohibited conduct . . . to be committed by intermediaries . . . who have the capacity to commit 

the substantive criminal offense but who lack the criminal intent to be guilty of that offense.”735  

The purpose of section 2(b), which was amended in 1951 to address the issue of a defendant’s 

aider and abettor liability in light of his limited criminal capacity, is to “remove[] all doubt that 

one who puts in motion or assists in the illegal enterprise or causes the commission of an 

indispensable element of the offense by an innocent agent or instrumentality, is guilty as a 

principal even though he intentionally refrained from the direct act constituting the completed 

offense.”736  Thus, an individual who might not be held accountable under the substantive 

criminal statute may nevertheless be convicted as a principal of the crime if he operates behind 

the scenes to cause another to commit the offense.737   

                                                 
732 United States v. Harris, 959 F.2d 246, 262 (D.C. Cir. 1992), cert. denied, 506 U.S. 932 (1992), abrogated on 

other grounds by United States v. Stewart, 246 F.3d 728 (D.C. Cir. 2001); United States v. Ruffin, 613 F.2d 408, 413 
(2d Cir. 1979).   
733 United States v. Lester, 363 F.2d 68, 72 (6th Cir. 1966) (citation omitted).  
734 See United States v. Tashjian, 660 F.2d 829, 842 n.26 (1st Cir. 1981), cert. denied, 454 U.S. 1102 (1981); 
accord, United States v. Knoll, 16 F.3d 1313, 1323 (2d Cir.1994), cert. denied, 513 U.S. 1015 (1994); United States 

v. Walser, 3 F.3d 380, 388 (11th Cir. 1993); United States v. Laurins, 857 F.2d 529, 535 (9th Cir. 1988), cert. 

denied, 492 U.S. 906 (1989).  
735 United States v. Tobon-Builes, 706 F.2d 1092, 1100 (11th Cir. 1983) (citations omitted); Ruffin, 613 F.2d at 413 
(“It is undisputed that a person may be convicted as an aider and abettor under 18 U.S.C. § 2(a) even though he may 
lack the capacity to violate the substantive criminal statute.  We see no logical reason why a person who causes an 
innocent agent having the capacity to commit a criminal act to do so should not likewise be held criminally 
responsible under 18 U.S.C. § 2(b) even though the causer lacks the capacity.”) (citations omitted).  
736 18 U.S.C. § 2, revisor’s note (2009).  See also S. REP. NO. 82-1020 (1951), reprinted in 1951 U.S.C.C.A.N 2578, 
2583.  
737 Ruffin, 613 F.2d at 413. 
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1.  Officials may be held accountable for soliciting others to commit a crime of 
violence, conspiring to solicit, and aiding and abetting such solicitation. 

A crime of solicitation exists when an individual “solicits, commands, induces, or 

otherwise endeavors to persuade” another person, with the intent that the other person: 

engage in conduct constituting a felony that has as an element the use, attempted 
use, or threatened use of physical force against property or against the person of 
another in violation of the laws of the United States . . . .738 

The primary purpose of this section is to deter, prevent, and punish individuals who attempt to 

induce others to commit a crime of violence, even if the crime is never brought to fruition.739  If 

the crime is brought to fruition, a person may only be held accountable either for the solicitation 

or the substantive crime itself, but not both.740  A solicitor may, however, be held accountable 

both for solicitation and aiding and abetting,741 and may also be prosecuted for both conspiracy 

and solicitation.742 

 The method or term of punishment for solicitation depends upon the maximum term of 

imprisonment or fine imposed for the crime solicited, regardless of whether the crime solicited 

                                                 
738 18 U.S.C. § 373 (1994).  Before the passage of this solicitation statute in 1984, Comprehensive Crime Control 
Act of 1984, Pub. L. No. 98-473, § 1003(a), 98 Stat. 1976, 2138 (1984), there was no federal law prohibiting 
solicitation generally.  See S. REP. NO. 98-225, at 308, (1984), reprinted in 1984 U.S.C.C.A.N. 3182, 3487. 
739 S. REP. NO. 98-225, at 308 (“The Committee believes that a person who makes a serious effort to induce another 
person to commit a crime of violence is a clearly dangerous person and that his act deserves criminal sanctions 
whether or not the crime of violence is actually committed.  The principal purpose of the new section is to allow law 
enforcement officials to intervene at an early stage where there has been a clear demonstration of an individual’s 
criminal intent and danger to society.  Of course, if the person solicited actually carries out the crime, the solicitor is 
punishable as an aider and abettor.”); United States v. Devorkin, 159 F.3d 465, 467 (9th Cir. 1998); United States v. 

Buckalew, 859 F. 2d 1052, 1054 (1st Cir. 1988). 
740 United States v. Korab, 893 F.2d 212, 213 (9th Cir. 1989).  
741 S. Rep. 98-225, at 308 (“[I]f the person solicited actually carries out the crime, the solicitor is punishable as an 
aider and abettor.”); see also, e.g., United States v. Gabriel, 810 F.2d 627, 636 (7th Cir. 1987). 
742 Buckalew, 859 F. 2d at 1054 (“[Defendant] argues that the solicitation statute, if constitutional, brings within its 
scope much activity that also falls within conspiracy statutes. We agree that Congress may have intended that 
result.”) (citing S. REP. NO. 97-307, at 179, which states that the “principal reason” for the solicitation statute is “to 
cover the situation where a person makes a serious effort to induce another to engage in conduct constituting a crime 
but is unsuccessful in doing so” and that “if the solicitee agrees to engage in criminal conduct and an overt act is 
performed to effect an objective of the agreement, the solicitor would be guilty of conspiracy”); United States v. 

Holveck, 867 F.Supp. 969, 976-77 n.4 (D. Kan. 1994) (“The legislative history to § 373 does not show that Congress 
intended it to be charged only when a conspiracy is not charged. . . . Indeed, Congress may have intended for the 
solicitation statute to bring within its scope some of the conduct already proscribed by the conspiracy statute.”).  
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was actually carried out.743  Thus, section 373 provides that a person convicted of solicitation 

shall be imprisoned or fined up to one-half the maximum prison term or fine allowed for the 

solicited crime, and up to twenty years’ imprisonment where the crime solicited is punishable by 

life imprisonment or death.744   

• Solicit, Command, Induce or Persuade  

 Solicitation occurs at the moment the request is made, regardless of whether the solicitee 

agrees to commit an offense.745  It does not matter that, “unknown to the solicitor, the person 

solicited could not commit the crime . . . or that the person solicited is an undercover agent and 

under no circumstances would have committed the crime solicited.”746  Similarly, a solicitor 

enjoys no defense to prosecution simply because the solicitee lacked the state of mind necessary 

for the commission of the crime of violence, was incompetent or irresponsible, or was immune 

from prosecution or otherwise not subject to prosecution.747  The legislative history of section 

373 describes the type of conduct that Congress sought to punish.  For instance, a person who 

issues “an order to commit an offense . . . to another wit [sic] whom he stands in a relationship of 

influence or authority would constitute a command.”748  Similarly, “threatening another person if 

he will not commit a [sic] offense would constitute a form of inducement or endeavoring to 

persuade as would offering to pay him to commit an offense.”749   

 

                                                 
743 Devorkin, 159 F.3d at 467.  
744 § 373(a). 
745 See, e.g., People v. Wilson, 114 P.3d 758, 772 (Cal. 2005) (citations omitted), cert. denied, 547 U.S. 1042 (2006) 
(“Solicitation is complete once the verbal request is made with the requisite criminal intent; the harm is in asking, 
and it is punishable irrespective of the reaction of the person solicited. Thus, solicitation does not require the 
defendant to undertake any direct, unequivocal act towards committing the target crime; it is completed by the 
solicitation itself, whether or not the object of the solicitation is ever achieved, any steps are even taken towards 
accomplishing it, or the person solicited immediately rejects it.”).  
746 United States v. Hankins, 195 Fed. App’x 295, 300 (6th Cir. 2006) (internal quotation marks omitted). 
747 § 373(c). 
748 S. REP. NO. 98-225, at 309 (1983).  
749 Id.  
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• With the Intent that the Other Person Commit a Crime of Violence  

 In general, a person intending for another to commit a crime of violence must be “serious 

that the ‘crime of violence’ be carried out.”750  Proof of intent may be made using circumstantial 

evidence, so long as the circumstances “strongly corroborate the person’s intent that the other 

person actually engage in conduct constituting the crime of violence.”751  Among some of the 

circumstances that might be used to corroborate a solicitor’s intent are:  

1. a promised payment or benefit to the solicitee;752  
2. the violent content of the statement manifesting the solicitor’s intent;753  
3. the location in which the statement was made;754  
4. threatened harm or other detriment where a solicitee refuses to commit the offense;755  
5. repeated solicitations or discussions held in soliciting the commission of the offense, 

or explicit statements regarding the seriousness of the solicitation;756  
6. the solicitor’s belief or knowledge that the solicitee had previously committed similar 

offenses;757 and  
7. the acquisition of “weapons, tools, or information for use in committing the offense,” 

or other apparent preparations made for the commission of the offense.758 
 
 These factors provide guidance on the question of intent, but do not constitute an 

exclusive or conclusive list of factors to be considered.759  On the other hand, where a defendant 

solicitor clearly denies ever wanting to harm the victim, never acquiesces to the infliction of 

                                                 
750 Id. (citation omitted).  
751 Id.   
752 S. REP. NO. 97-307, at 183 (footnotes omitted).  The discussion of the elements of solicitation found in this report 
on S. 1630, a bill that contained a precursor to § 373, was adopted by the Senate Judiciary Committee in its later 
report accompanying § 373.  See S. REP. NO. 98-225, at n.4.  The earlier solicitation proposal, § 1003, differed in 
that it would have applied to a broader range of offenses, and not just to crimes of violence.  Id. at 308.; United 

States v. Talley, 164 F.3d 989, 996 (6th Cir. 1999) (citation omitted); United States v. Stewart, 420 F.3d 1007, 1021 
(9th Cir. 2005).  
753 United States v. Hankins, 195 Fed. App’x 295, 301 (6th Cir. 2006); Stewart, 420 F.2d at 1021.  
754 Hankins, 195 Fed. App’x at 301. 
755 S. REP. NO. 97-307, at 183; United States v. Hale, 448 F.3d 971, 983 (7th Cir. 2006) (citations omitted).  
756 S. REP. NO. 97-307, at 183; Hale, 448 F.3d at 983; Stewart, 420 F.2d at 1021. 
757 S. REP. NO. 97-307, at 183; Hale, 448 F.3d at 983. 
758 Hale, 448 F.3d at 983; Stewart, 420 F.2d at 1021.  
759 United States v. Gabriel, 810 F.2d 627, 635 (7th Cir. 1987) (citing S. REP. NO. 97-307, at 183).  
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harm upon the victim, or suggests that the solicitee commit any violent act, the circumstances are 

not suggestive of the solicitor’s intent that the solicitee commit a crime of violence.760  

 Although Congress never intended for section 373 to be used to punish statements or 

actions that are protected under the First Amendment, it recognized that certain forms of speech 

are not entitled to First Amendment protection.761  Those forms of speech, which one might call 

“true threats,” are describable as statements that “an objective, rational observer would tend to 

interpret, in its factual context, as a credible threat.”762  To that end, the context and 

circumstances in which the statement was made must be taken into account.763  Ultimately, 

though, it is up to the jury to determine whether a statement is a “true threat.”764 

 Finally, in order to be punishable under section 373, the crime solicited must be a “crime 

of violence,” which is defined in the legislative history as:  

an offense – either felony or misdemeanor – that has as an element the use, 
attempted use, or threatened use of physical force against the person or property 
of another, or any felony that, by its nature, involves the substantial risk that 
physical force against person or property may be used in the course of its 
commission.765   

Elaborating upon that definition, the Senate Report states that:  

the former category [felonies or misdemeanors that have as an element the 
attempted, threatened, or actual use of physical force against another’s person or 
property] would include threatened or attempted simple assault or battery on 
another person; offenses such as burglary in violation of a state law and the 
Assimilative Crimes Act would be included in the latter category [any felony that 
naturally involves the substantial risk of physical force against a person or 

                                                 
760 United States v. Rahman, 34 F.3d 1331, 1338 (7th Cir. 1994).  
761 S. REP. NO. 98-225, at 309 (“While the Section rests primarily on words of instigation to crime, the Committee 
wishes to make it clear that what is involved is legitimately proscribed criminal activity, not advocacy of ideas that 
is protected by the First Amendment right of free speech.”).  See also Virginia v. Black, 538 U.S. 343, 359 (2003); 
Watts v. United States, 394 U.S. 705, 707 (1969) (noting that “a threat must be distinguished from what is 
constitutionally protected speech”).   
762 United States v. Alkhabaz, 104 F.3d 1492, 1505 (6th Cir. 1997).  
763 Watts, 394 U.S. at 706-08.  
764 S. REP. NO. 97-307, at 183 (“[T]he existence of strongly corroborating circumstances [is] a question of fact for 
the jury.”); United States v. Daughenbaugh, 49 F.3d 171, 173 (5th Cir. 1995).  
765 S. REP. NO. 98-225, at 307.  
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property in the regular commission of the crime] inasmuch as such an offense 
would involve the substantial risk of physical force against another person or 
against the property.766 

• Defense to Prosecution for Solicitation  

 It is a defense to prosecution that the solicitor prevented the commission of the crime 

solicited under circumstances indicative of his voluntary and complete renunciation of his 

criminal intent.767  His renunciation is not voluntary, nor is it complete, where it is “motivated in 

whole or in part by a decision to postpone the commission of the crime until another time or to 

substitute another victim or another but similar objective.”768  The solicitor bears the burden of 

proving, by a preponderance of the evidence, that his renunciation was indeed voluntary and 

complete, and not motivated by less noble intentions.769   

• Conspiracy to Solicit 

 Section 371 makes it possible to conspire to solicit.770  Direct and circumstantial evidence 

establishing a conspiracy to solicit is sufficient where, for instance, the defendant discusses with 

at least one other person plans to solicit someone to commit a crime, agrees with another to raise 

money to pay the solicitee for committing the crime, discusses with another the date by which 

the crime is to be committed, acknowledges in conversations his knowing involvement in the 

conspiracy, talks with another about the need to maintain secrecy about the conspiracy, meets 

with the solicitee and explains the plan to him, pays the solicitee money to complete the object of 

the conspiracy, and notifies the solicitee of the location where the intended victim may be 

found.771   

                                                 
766 Id. (citations omitted).  
767 § 373(b). 
768 Id. 
769 Id. 
770 For conspiracy elements, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995). 
771 United States v. Hancock, 54 F.3d 774 (4th Cir. 1995) (unpublished table decision).  
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• Aiding and Abetting Solicitation 

 If a crime is brought to fruition, a solicitor may be held accountable for aiding and 

abetting solicitation under 18 U.S.C. § 373 and 18 U.S.C. § 2, respectively.772  In order to be 

convicted of aiding and abetting under 18 U.S.C. § 2, a defendant must “intentionally encourage 

or assist another in the commission of an offense.”773  That is, he must both associate himself 

with the enterprise and participate in it.  To prove association, “there must be evidence to 

establish that the defendant possessed the criminal intent required for the statutory offense.774  To 

prove participation, the evidence must establish that the defendant performed an overt act 

designed to aid in the commission of the offense.775 

 Under certain circumstances, circumstantial (rather than direct) evidence may be used to 

prove the defendant’s intent to aid in committing an offense, such as where the defendant was 

“substantially involved in the chain of events leading immediately to it,” or where the crime 

committed was either felony murder or misdemeanor manslaughter.776  A more difficult question 

arises where the enterprise is conducted over an extended period of time and a defendant only 

participated in one stage of the enterprise, but is convicted of aiding and abetting the commission 

of criminal offenses that occurred at a later stage in the enterprise.  In that instance, in order for 

the defendant to be held liable not only for the crime he immediately aided and abetted, but also 

for the likely or foreseeable consequences of his acts, the government must prove that the 

defendant was substantially involved in the chain of events leading immediately to it, even if the 

                                                 
772 S. REP. NO. 98-225, at 308 (“[I]f the person solicited actually carries out the crime, the solicitor is punishable as 
an aider and abettor.”); see also, e.g., United States v. Gabriel, 810 F.2d 627, 636 (7th Cir. 1987). 
773 Gabriel, 810 F.2d at 636 (internal citation omitted).  See also § 2 (“(a) Whoever commits an offense against the 
United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal. 
(b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense 
against the United States, is punishable as a principal.”).  
774 United States v. Beck, 615 F.2d 441, 448-49 (7th Cir. 1980).  
775 Id. at 449. 
776 United States v. Greer, 467 F.2d 1067, 1069 (7th Cir. 1972); Beck, 615 F.2d at 449. 
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participation in the crime was inadvertent.777  The substantial involvement provides the intent 

requirement.778  Where the relationship between the defendant's actions and the charged crime 

are more attenuated, specific knowledge of, or specific intent to aid in the crime is required.779   

2. Conspiracies by U.S. officials to kill, kidnap, maim, or injure persons or damage 
property in a foreign country may be prosecuted under 18 U.S.C. § 956. 

A conspiracy to kidnap, murder, maim, or damage certain property in foreign countries is 

punishable under 18 U.S.C. § 956.780  Beyond the general requirements to prove conspiracy, the 

object of the conspiracy must be one that would constitute an offense if committed within the 

special maritime and territorial jurisdiction of the United States.781  Murder, kidnapping and 

maiming are defined in 18 U.S.C. §§ 1111(a), 1201, and 114, respectively.782  

• Jurisdiction 

Courts must have jurisdiction over the conspiracy to commit one of the enumerated 

offenses under section 956, but do not need jurisdiction of the underlying crime in order for a 

defendant to be prosecuted under section 956.783  To establish jurisdiction, section 956 requires 

that at least one of the conspirators be present within the jurisdiction of the United States at the 

time the conspiracy was formed.  Section 956 also requires that the offense that is the object of 

the conspiracy be one that would constitute murder, kidnapping, or maiming if committed in the 

special maritime and territorial jurisdiction of the United States.784  The special maritime and 

territorial jurisdiction of the United States is defined by 18 U.S.C. § 7, and includes any waters 
                                                 
777 Greer, 467 F.2d at 1069. 
778

 Id. 
779 Id. 
780 For conspiracy elements, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995). 
781 18 U.S.C. § 956(a)(1) (1996). 
782 18 U.S.C. § 1111(a) (2003); 18 U.S.C. § 1201 (2006); 18 U.S.C. § 114 (1996).  See also United States v. Awan, 

459 F.Supp.2d 167, 181-82 (E.D.N.Y. 2006) (holding that the failure to define murder, maiming, or kidnapping does 
not render 18 U.S.C. § 956 unconstitutionally vague). 
783 See United States v. Elliott, 266 F. Supp. 318, 323 (C.D.N.Y. 1967) (holding that even if the United States cannot 
prosecute the underlying offense, it may nevertheless prosecute the formation of a conspiracy, independent of the 
underlying offense).  
784 § 956(a)(1). 
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under the jurisdiction of the United States, ships owned by the United States or a U.S. national, 

airplanes used or owned by the United States or a U.S. national when flying over an applicable 

body of water, vehicles used for space flight by the United States, any lands acquired for use by 

the United States, any place not within the jurisdiction of any State where an offense against a 

U.S. national occurs, foreign vessels with a scheduled arrival or departure from the United States 

when offenses are committed by or against a U.S. national on that vessel, and any premises used 

by the United States government for diplomatic, consular, or military missions.785  

• Agreement 

A conspiracy in violation of section 956 exists where the defendant has willfully and 

voluntarily agreed with at least one other person to commit an offense enumerated in that 

section.  The government does not have to prove that the defendant was involved in every aspect 

of the conspiracy, nor that he had full knowledge of the conspiracy.786  However, it must 

demonstrate that he at least had some knowledge of the conspiracy.787   

• To Commit an Act Outside the United States 

The location of the planned killing, maiming, or kidnapping must be outside of the 

United States.788  What constitutes “outside of the United States” is not specifically defined by 

the statute, but at the very least, the location need not be in a specific country, nor in a 

recognized country at all.789  Section 956(a) does not require that the indictment “allege the 

identities of contemplated victims or the specific location outside the United States where the 

contemplated killing, kidnapping, or maiming is to occur.”790  Nor is the prosecution required to 

                                                 
785 § 7. 
786 United States v. Johnson, 952 F.2d 565, 581 (1st Cir. 1991) (internal citation omitted). 
787 Id.; United States v. Marsh, 747 F.2d 7, 12 (1st Cir. 1984). 
788 § 956(a)(1). 
789 United States v. Sattar, 395 F.Supp.2d 79, 99 (S.D.N.Y. 2005) (providing that conspiracies to murder persons in 
Jerusalem and Palestine are punishable under § 956). 
790 Id. at 98. 
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prove that the defendant knew the identity of the victims or location of the conspiracy.791  The 

prosecution need only describe the victims, property, and locations targeted by conspirators with 

adequate specificity in the indictment in order to reasonably inform the defendant of the charges 

brought against him.792 

• An Overt Act Within the United States  

To be prosecuted under section 956, one of the conspirators must commit an overt act 

within the United States in furtherance of the conspiracy.  Examples of overt acts within the 

United States include:  issuing or relaying commands from the United States to others to carry 

out the object of the conspiracy;793 traveling to and from the United States to carry out the object 

of the conspiracy;794 and from the United States, encouraging others to commit acts that further 

the object of the conspiracy.795  Evidence of an overt act committed within the United States may 

also include other relevant activities performed outside of the United States.796  Moreover, the 

jury is “permitted to consider the conversations and activities of [the defendant’s] co-

conspirators to shed light on the degree of [the defendant's] involvement in the crimes while in 

the United States.”797    

 

 

 

                                                 
791

 Id.  
792

 United States v. Johnson, 738 F.Supp. 591, 593 (D. Mass. 1990). 
793 Sattar, 395 F.Supp.2d at 99-100.  
794 Id. at 100. 
795 Id. (holding defendants accountable under § 956 for relaying directives ordering group members to kill certain 
persons). 
796 See, e.g., United States v. Hassoun, No. 04-60001-CR 2007, WL 4180844, at *5 (S.D. Fla. Nov. 20, 2007) 
(explicating that the defendant's “relevant activities and conversations – within the United States and abroad – were 
all entitled to consideration when the jury decided whether the territorial requirements were met”).  
797 Id. 
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i. Conspiracy to commit murder or manslaughter may also be prosecuted 
under 18 U.S.C. §§ 1111, 1112, 1117, and 371. 
 

• Murder
798

 

Murder, under 18 U.S.C. § 1111, is the unlawful killing of a person with malice 

aforethought.799  An unlawful killing is one committed without excuse or justification.800  Malice 

aforethought, which distinguishes murder from manslaughter,801 is a condition of a person’s 

mind802 and therefore must be inferred from the circumstances.803  Malice may be demonstrated 

by evidence of reckless and wanton conduct, for instance, gross deviations from a reasonable 

standard of care such that a jury could reasonably find that the defendant was aware of a serious 

risk of death or bodily harm.804  To prove malice, it is not required that “the accused harbored 

hatred or ill will toward the victim,” or that there is “proof of intent to kill or injure.”805  Instead, 

the prosecution must show that the murder occurred within the special maritime and territorial 

jurisdiction of the United States, but for a court’s jurisdictional purposes, it need not show that 

the defendant intended that the murder be committed in that jurisdiction.806   

• First Degree Murder 

Section 1111(a) distinguishes between first and second degree murder by defining first 

degree murder as that which is perpetrated by poison, lying in wait, or premeditated murder to 

                                                 
798 It is also possible, if the person being charged is a member of the U.S. military or a U.S. national and commits a 
war crime, to charge that individual with a violation of, or conspiracy to violate the War Crimes Act, 18 U.S.C. § 
2441(d)(1)(D)(2006), as a Common Article 3 violation.  Murder under section 2441 is described as, “[t]he act of a 
person who intentionally kills, or conspires or attempts to kill, or kills whether intentionally or unintentionally in the 
course of committing any other offense under this subsection, one or more persons taking no active part in the 
hostilities, including those placed out of combat by sickness, wounds, detention, or any other cause.”  Id. 
799 § 1111(a). 
800 United States v. Visinaiz, 428 F.3d 1300, 1307 (10th Cir. 2005). 
801 United States v. Fleming, 739 F.2d 945, 947 (4th Cir. 1984). 
802 United States v. Celestine, 510 F.2d 457, 459 (9th Cir. 1975).  
803 Fleming, 739 F.2d at 947.   
804 United States v. Cox, 509 F.2d 390, 392 (D.C. Cir. 1974). 
805 Fleming, 739 F.2d at 947. 
806 § 1111(b); United States v. Campa, 529 F.3d 980, 1007 (11th Cir. 2008) (“[A] statute that prohibits assault of a 
federal officer does not require knowledge that the victim is a federal officer because the victim's status as a federal 
officer is a fact that is jurisdictional only.”) (internal citations omitted).  
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the first degree, as well as all those committed in the perpetration or attempted perpetration of 

certain serious felonies, such as murder, kidnapping, aggravated sexual abuse or sexual abuse, 

child abuse, or as part of a pattern or practice of assault or torture against a child or children.807  

The malice element may be proven by demonstrating the defendant’s intent to commit the 

underlying unlawful felony.808   

For all first degree murders other than those perpetrated by poison, lying in wait, or 

during the commission or attempted commission of a felony, the prosecution must prove 

premeditation and deliberation.809  The difference between premeditation and deliberation is 

subtle.  Deliberation “requires a ‘cool mind’ that is capable of reflection,” whereas premeditation 

requires that the defendant “did, in fact, reflect . . . before his act of killing.”810  Although courts 

disagree as to whether any appreciable time for reflection and consideration is necessary before 

the killing is committed, those that do require some time to elapse have not attempted to define 

the time period.811  Like malice, premeditation and deliberation are “mental processes.”812  As 

such, they are entirely subjective and cannot be proven directly,813 but may instead be established 

by circumstantial evidence.814  The federal murder statute punishes all first degree murder 

                                                 
807 § 1111(a).  Child abuse means intentionally or knowingly causing death or serious bodily injury to a child.  § 
1111(c)(3).  A “pattern or practice of assault or torture” means assault or torture engaged in at least two times.  § 
1111(c)(4)).  Torture means conduct, whether or not committed under the color of law, that otherwise satisfies the 
definition set forth in 18 U.S.C. § 2340(1).  See § 1111(c)(6).  A child is defined as a person younger than age 
eighteen who is under the perpetrator’s care or control, or who is at least six years younger than the perpetrator.  § 
1111(c)(2).   
808 United States v. Shea, 211 F.3d 658, 674 (1st Cir. 2000).  
809 United States v. Shaw, 701 F.2d 367, 392 (5th Cir. 1983). 
810 United States v. Brown, 518 F.2d 821, 826 (7th Cir. 1975). 
811 Id.  See also Bostic v. United States, 94 F.2d 636, 638 (D.C. Cir. 1937) (holding that deliberation “does not 
require the lapse of days or hours, or even minutes”), cert. denied, 303 U.S. 635 (1938). 
812 United States v. Collins, 690 F.2d 431, 436 (5th Cir. 1982). 
813 Brown, 518 F.2d at 826. 
814 Id. at 827 (finding jury was reasonable in inferring premeditation where defendant resumed stabbing his victim 
after having stopped his initial attack). 
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committed in the special maritime and territorial jurisdiction of the United States by 

imprisonment for life.815   

• Second Degree Murder 

Second degree murder is defined as that which is any other murder.816  The absence of 

premeditation and deliberation distinguishes it from first degree murder.817  The presence of 

malice distinguishes it from manslaughter.818  To establish malice, the prosecution need only 

prove that a defendant acted “without regard for the life and safety of others . . . and that a death 

resulted.”819  Courts have also upheld second degree murder convictions where defendants have 

displayed sufficient “wanton and reckless disregard for human life as to indicate the presence of 

malice.”820  Even an accidental killing can amount to second degree murder, granted a sufficient 

degree of recklessness was involved.821  Second degree murder committed in the special 

maritime and territorial jurisdiction is punishable by any term of years or for life 

imprisonment.822   

• Conspiracy to Murder  

Conspiracy to murder is governed by 18 U.S.C. § 1117, which states that “[i]f two or 

more persons conspire to violate section 1111 . . . , and one or more of such persons do any overt 

                                                 
815 § 1111(b). 
816 § 1111(a). 
817 Id. 
818 United States v. Wood, 207 F.3d 1222, 1228 (10th Cir. 2000). 
819 United States v. Shaw, 701 F.2d 367, 393 n.20 (5th Cir. 1983) (upholding conviction of defendant who shot at a 
passing car, resulting in the death of one of its passengers) (internal citations omitted). 
820 United States v. Fleming, 739 F.2d 945, 948 (4th Cir. 1984) (upholding the murder conviction of a defendant 
who, after speeding and intermittently driving on the wrong side of the road while severely intoxicated, collided 
with another vehicle and killed its driver). 
821 Thomas v. United States, 419 F.2d 1203, 1205 (D.C. Cir. 1969) (holding that “where the act which imports 
danger to another is one so reckless or so wrongful as to manifest depravity or a depraved mind and disregard of 
human life,” a jury may find a defendant guilty of second degree murder as opposed to manslaughter). 
822 § 1111(b). 
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act to effect the object of the conspiracy, each shall be punished by imprisonment for any term of 

years or for life.”823  

A defendant’s knowledge of the criminal act must be clear and unequivocal, and may not 

be proven by “piling inference upon inference.”824  To show intent, the government must prove 

at least the degree of criminal intent necessary for the underlying substantive offense.825  

Because murder requires the element of malice aforethought, the government must prove malice 

in order to obtain a conviction for conspiracy to commit murder.826  Moreover, because section 

1111 prohibits unlawful killing, the government must demonstrate that the conspirators intended 

to commit an unlawful killing.827  Conspiracy to commit first degree murder requires additional 

proof of premeditation and deliberation.828  The government need not prove intent to commit 

murder within the special maritime and territorial jurisdiction of the United States in order to 

establish a conspiracy to murder in violation of section 1117 because such intent is not an 

element of section 1111.829   

• Manslaughter 

Under 18 U.S.C. § 1112, manslaughter is an unlawful killing without malice.830  It differs 

from murder in that manslaughter does not require “malice aforethought.”831  Voluntary 

manslaughter is committed upon “sudden quarrel or heat of passion,” whereas involuntary 

manslaughter occurs “in the commission of an unlawful act not amounting to a felony, or in the 

                                                 
823 18 U.S.C. § 1117 (1994); for elements of conspiracy, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 
1995).  As a crime against the United States, it would also be possible to prosecute a violation of 18 U.S.C. § 1111 
for conspiracy under 18 U.S.C. § 371.  
824 Ingram v. United States, 360 U.S. 672, 678-80 (1959).  
825 United States v. Feola, 420 U.S. 671, 686 (1975). 
826 United States v. Campa, 529 F.3d 980, 1009 (11th Cir. 2008).  
827 Id. at 1023-24 (Kravitch, J., concurring in part, dissenting in part).  
828 United States v. Harrelson, 754 F.2d 1153, 1172 (5th Cir. 1985). 
829 Campa, 529 F.3d at 1007.   
830 18 U.S.C. § 1112(a) (2008). 
831 See § 1112. 
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commission in an unlawful manner, or without due caution and circumspection, of a lawful act 

which might produce death.”832  Like section 1111, section 1112 applies to acts committed 

within the special maritime and territorial jurisdiction of the United States.833   

• Voluntary Manslaughter  

A successful conviction for voluntary manslaughter requires the government to prove 

beyond a reasonable doubt that the defendant committed the unlawful killing of a human being, 

without malice, upon a sudden quarrel or heat of passion.834  The fact that the defendant 

committed the killing in the “heat of passion” negates any malice requirement, because the 

notion of “heat of passion” is so strictly at odds with the notion of malice.835  Thus, absent any 

malice, the killing only qualifies as manslaughter, and not murder.836  To prove heat of passion, 

which may be produced by fear as well as by rage,837 the level of provocation “must be such as 

would arouse a reasonable and ordinary person to kill someone.”838   

• Involuntary Manslaughter 

To be successfully convicted of involuntary manslaughter, the government must prove 

that the defendant “had actual knowledge that his conduct was a threat to lives of others or . . . 

had knowledge of such circumstances as could reasonably be said to have made foreseeable to 

him the peril to which his acts might subject others.”839  Criminal negligence, or wanton or 

reckless disregard for human life, must be such that it never rises to the level required to infer 

malice.  The difference between malice, which must be proven in order to convict a defendant of 

murder, and gross negligence, which may only support a conviction for manslaughter, is one of 
                                                 
832 § 1112(a). 
833 Id. 
834 Id.; United States v. Lofton, 776 F.2d 918, 920 (10th Cir. 1985). 
835 Lofton, 776 F.2d at 920; United States v. Scafe, 822 F.2d 928, 932 (10th Cir. 1987). 
836 Stevenson v. United States, 162 U.S. 313, 322 (1896). 
837 Kinard v. United States, 96 F.2d 522, 526 (D.C. Cir. 1938). 
838 United States v. Collins, 690 F.2d 431, 437 (5th Cir. 1982). 
839 United States v. Pardee, 368 F.2d 368, 374 (4th Cir. 1966). 
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degree rather than kind.840  The relevant distinction is as to the severity of the reckless and 

wanton behavior.841  Moreover, manslaughter may also consist of an affirmative act or a failure 

or omission to act.842  Such omissions may, under certain circumstances, be characteristic of 

gross negligence, which is punishable under 18 U.S.C. § 1112.843  

• Conspiracy to Commit Manslaughter  

Conspiracy to commit manslaughter in violation of 18 U.S.C. § 1112 may be punishable 

under the general conspiracy statute, 18 U.S.C. § 371.  Section 371 makes it a crime to conspire 

to commit any offense against the United States, regardless of the mens rea requirement of the 

underlying offense.844  It is an offense against the United States to commit manslaughter, so 

under a literal reading of 18 U.S.C. § 371, a conspiracy to commit manslaughter is a punishable 

offense.845  

                                                 
840 United States v. Fleming, 739 F.2d 945, 948 (4th Cir. 1984). 
841 United States v. Wood, 207 F.3d 1222, 1229 (10th Cir. 2000). 
842

 United States v. LaBrecque, 419 F.Supp. 430, 437 (1976). 
843 Id. ([W]anton or reckless conduct may consist of intentional failure to take such care in disregard of the probable 
harmful consequences to them or of their right to care.  Omissions to act, as are charged here and as distinguished 
from a trauma or wounding, may thus constitute involuntary manslaughter under Section 1112.). 
844 § 1112(a). 
845 See, e.g., United States v. Thomas, 887 F.2d 1341, 1347 (9th Cir. 1989) (recognizing that an individual may be 
convicted of negligently conspiring, that is, agreeing to commit an act that he should have known was illegal).  
Other courts have also rendered or upheld convictions for conspiracy to commit manslaughter.  See, e.g., Jay v. 

Kane, No. CV 06-01795 CW, 2008 WL 4891052, slip op. at *2 n.2 (N.D. Cal. Nov. 12, 2008) (finding the defendant 
guilty of conspiracy to commit manslaughter at trial); State v. Tannehill, 141 P.3d 584, 587-588 (Or. 2006) 
(referring to statute O.R.S. § 131.125, which provides for conspiracy to commit manslaughter); State v. Davidge, 
599 So. 2d 527 (La. App. 1st Cir. 1992) (conspiracy conviction affirmed) (unpublished opinion); State v. Greene, 
No. NNHCR01506511, 2008 WL 5481294 (Conn. Super. Ct. Nov. 28, 2008) (interpreting the Connecticut General 
Statutes §§ 53(a) – 55(a) [manslaughter] and 53(a) – 48 [conspiracy] as providing for conspiracy to commit 
manslaughter).  On the other hand, some state courts have held, under their state laws, that it is legally impossible to 
conspire to act negligently or recklessly.  See, e.g., State v. Coward, 972 A.2d 691, 702-03 (Conn. 2009) (ruling that 
conspiracy to commit manslaughter is not a cognizable crime under Connecticut law); C.G.S.A. § 53(a) – 48, ¶ 98 
(stating explicitly that conspiracy to commit manslaughter is not a cognizable crime); Palmer v. People, 964 P.2d 
524 (Colo. 1998) (holding that conspiracy to commit reckless manslaughter not a crime); State v. Beccia, 505 A.2d 
683, 685 (Conn. 1986) (finding that impossible to agree to recklessly cause damage to building); State v. Toczko, 
582 A.2d 769 (Conn. App. Ct. 1990) (reasoning that it is logically impossible to agree to cause unintentional result); 
State v. Baca, 950 P.2d 776 (N.M. 1997) (reversing conviction for “depraved heart murder,” which does not require 
intent to kill, but only recklessness); People v. Swain, 909 P.2d 994 (Cal. 1996) (explicating that it is not possible to 
conspire to commit “implied malice murder,” which does not require intent to kill); Conley v. State, 247 S.E.2d 562, 
565 (Ga. Ct. App. 1978) (ruling that “one cannot conspire to kill another in the heat of passion”). 
845 

United States v. Young, 512 F.2d 321 (4th Cir. 1975).  
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  ii. Conspiracy to kidnap may be prosecuted under 18 U.S.C. §§ 1201, 371. 

At common law, “kidnap” meant to take and carry a person by force and against his 

will.846  Section 1201 codified the crime of kidnapping and expanded the definition to include 

circumstances in which a person “unlawfully seizes, confines, inveigles, decoys, kidnaps, 

abducts, or carries away and holds for ransom or reward or otherwise, any person, except in the 

case of a minor by the parents thereof, when –   

(1) the person is willfully transported in interstate or foreign commerce, 
regardless of whether the person was alive when transported across a State 
boundary, or the offender travels in interstate or foreign commerce or uses the 
mail or any means, facility, or instrumentality of interstate or foreign commerce in 
committing or in furtherance of the commission of the offense; 
(2) any such acts against the person is done within the special maritime and 
territorial jurisdiction of the United States; [or] 
(3) any such act against the person is done within the special aircraft jurisdiction 
of the United States as defined in section 46501 of title 49 . . . .847 
  

Section 1201(c) also stipulates “if two or more persons conspire to violate [section 1201] and 

one or more of such persons do any overt act to effect the object of the conspiracy, each shall be 

punished by imprisonment for any term of years or for life.”  Finally, section 1201 prohibits 

kidnapping, or conspiracies to kidnap, an individual within the special maritime and territorial  

jurisdiction of the United States,848 or within the special aircraft jurisdiction of the United 

States.849   

                                                 
846  

Id. at 323. 
847 § 1201(a). 
848 § 7.  Special maritime and territorial jurisdiction under § 7 includes: the high seas; waters within the United 
States’ admiralty and maritime jurisdiction; aircraft belonging to the United States, a U.S. citizen, or U.S. 
corporation while in flight over the high seas or U.S. maritime or admiralty jurisdiction; any place outside the 
jurisdiction of any nation with respect to offenses committed by U.S. nationals; and “the premises of United States 
diplomatic, consular, military or other United States Government missions or entities in foreign States, including the 
buildings, parts of buildings, and land appurtenant or ancillary thereto or used for purposes of those missions or 
entities, irrespective of ownership.”  § 7.  The use of harsh interrogation techniques by U.S. government agents, 
employees, members of the military, and others have consisted of “a secure building on an existing or former 
military base.”  Brian Ross & Richard Esposito, CIA’s Harsh Interrogation Techniques Described, ABC NEWS, 
Nov. 18, 2005, available at http://abcnews.go.com/Blotter/Investigation/story?id=1322866.  
849 49 U.S.C. § 46501 (2009).  See also § 1201(a)(2)-(3), (c).  Among the aircraft covered by this jurisdictional 
statute are those which are leased, without crew, “to a lessee whose principal place of business is in the United 
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A conspiracy to commit the offense of kidnapping may be prosecuted either under the 

general conspiracy statute, 18 U.S.C. § 371, as a violation of 18 U.S.C. § 1201, or it may be 

prosecuted under the specific conspiracy statute, 18 U.S.C. § 1201(c).850  The elements of the 

offenses are identical, and therefore any conduct chargeable under one statute would be 

chargeable under the other.851  Therefore, either section 1201(c) or section 371 (in conjunction 

with section 1201(a)) may be used to prosecute conspiracies to commit the underlying offense of 

kidnapping.852  

• Conspiracies to Kidnap Under Section 1201(c) 

 In order to be convicted of conspiring to kidnap, a defendant must (1) be engaged in a 

conspiracy, (2) with at least one other person, (3) to kidnap an individual, and (4) at least one 

conspirator must perform an overt act in furtherance of the conspiracy.853  A person’s mere 

presence with a conspirator during part or all of the conspiracy is insufficient to establish his 

knowledge or intent to support a conspiracy conviction.854  There must be some evidence that the 

defendant “associat[ed] himself with the venture in some fashion, ‘participat[ed] in it as 

something that he wishe[d] to bring about,’ or ‘[sought] by his action to make it succeed.’”855   

Once formed, a conspiracy to kidnap continues until its object has been accomplished, 

unless the conspirators abandon the conspiracy before an overt act is performed or are arrested 

                                                                                                                                                             
States,” 49 U.S.C. § 46501(2)(E) (2009), as well as “all United States civilian and military aircraft (anywhere in the 
world as long as they are ‘in flight’), foreign aircraft within the territorial jurisdiction of the United States, and 
certain foreign civil aircraft that land in the United States after certain crimes have been committed aboard the 
aircraft while it was in flight outside of the United States.”  DEP’T OF JUSTICE, U.S. ATT’YS’ MANUAL, TITLE 9, 
AIRCRAFT PIRACY AND RELATED OFFENSES, at 1 (1997), available at 
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00001.htm.  
850 United States v. Parrett, 872 F.Supp. 910, 911 (D. Utah 1994). 
851 Id. at 911.  Indeed, the only substantive difference between the two statutes is the penalty provided under each for 
the crime of conspiring to kidnap.  Id. at 912-13.  
852 Id.  
853 § 1201(c). 
854 United States v. Pedroza, 750 F.2d 187, 198 (2d Cir. 1984).  
855 United States v. Johnson, 513 F.2d 819, 823 (2d Cir. 1975) (citations omitted).  
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before the conspiracy may be affected.856  An overt act performed in furtherance of the 

conspiracy may include, for instance, the actual act of kidnapping,857 demands for ransom,858 

possession of materials from which intent to kidnap might reasonably be inferred,859 and the start 

of a trip to another state or country, even though the victim is never actually transported across 

state or international boundaries.860 

A conspiracy to kidnap a person and transport him in interstate or foreign commerce may 

be proven by circumstantial evidence, even if the conspirators never actually cross a state or 

national boundary.861  As originally enacted, the conspiracy statute defined “interstate or foreign 

commerce” as “transportation from one State, Territory, or the District of Columbia to another 

State, Territory, or the District of Columbia, or to a foreign country; or from a foreign country to 

any State, Territory, or the District of Columbia.”862  Thus, a conspiracy to kidnap an individual 

and transport him across state lines within the United States or across national borders, either 

into or out of the United States is prosecutable under 18 U.S.C. § 1201(c).   

The requirement that the victim be transported in interstate or foreign commerce, or that 

the defendant use interstate or foreign commerce to effect the kidnapping, does not necessarily 

constitute an element of the offense, but rather serves to establish federal jurisdiction over the 

crime.863  In prosecuting a defendant for conspiring to kidnap an individual and willfully 

transporting him in interstate or foreign commerce, the government need only demonstrate that 

                                                 
856 McDonald v. United States, 89 F.2d 128, 133 (8th Cir. 1937).  
857 United States v. Moore, 571 F.2d 76, 89 (2d Cir. 1978). 
858 Id. 
859 United States v. Dizdar, 581 F.2d 1031, 1036 (2d Cir. 1978).  
860 Eaker v. United States, 76 F.2d 267, 268 (10th Cir. 1935).  
861 Moore, 571 F.2d at 90.  
862 Act of June 22, 1932, Ch. 271, §§ 1, 3, 47 Stat. 326 (1932).  
863 See, e.g., United States v. Welch, 10 F.3d 573, 574 (8th Cir. 1993); United States v. Barksdale-Contreras, 972 
F.2d 111, 114 (5th Cir. 1992).  
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the defendant at least had the requisite knowledge for the underlying substantive offense.864  

Thus, to prove a defendant’s culpability for conspiring to kidnap an individual and transport him 

through, or otherwise use, interstate or foreign commerce, the government need only show that 

the defendant “willfully transport[ed]” his victim through interstate or foreign commerce, and 

not that the defendant knew that the kidnapping involved travel across state or foreign 

boundaries.865   

• Conspiracies to Kidnap Under Sections 1201(a) and 371 

Alternatively, a defendant may be charged under 18 U.S.C. § 371, the general conspiracy 

statute, with conspiring to violate 18 U.S.C. § 1201(a), the kidnapping statute.866  The agreement, 

which may be proven by direct or circumstantial evidence, must have been made prior to or 

during the commission of the substantive crime,867 and a defendant must have knowledge of the 

underlying substantive offense in order to be convicted of conspiracy.868  Evidence of overt acts 

committed in furtherance of the conspiracy may include innocent or non-innocent acts,869 for 

instance, evidence of communications (such as telephone records) between co-conspirators prior 

to or during the commission of the crime870 or instructions given by one co-conspirator to 

another to detain the victim.871  In any event, the underlying crime that is the object of the 

conspiracy need not be actually committed in order to sustain a conspiracy conviction; it is 

                                                 
864 United States v. Bankston, 603 F.2d 528, 532 (5th Cir. 1979). 
865 Id.  
866 For elements of conspiracy, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995).   
867 United States v. Varelli, 407 F.2d 735, 743 (7th Cir. 1969). 
868 Bankston, 603 F.2d at 532. 
869 United States v. Mitlof, 165 F.Supp.2d 558, 567 (S.D.N.Y. 2001).  
870 Id. at 531.  
871 Id. 
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sufficient that the crime be attempted in order for a defendant to be successfully convicted of 

conspiring to kidnap under 18 U.S.C. § 371.872   

iii. Conspiracy to assault or maim may be prosecuted under 18 U.S.C. §§ 
113, 114, and 371. 

• Assault 

Under 18 U.S.C. § 113, a person who commits an assault within the special maritime and 

territorial jurisdiction of the United States may be punished anywhere from six months to twenty 

years, depending upon the nature of the assault.873  Section 113 does not define assaults, but 

where “a federal criminal statute uses a common law term without defining it, the term is given 

its common law meaning.”874  Under common law, “assault” had two meanings:  in the criminal 

context, it meant an attempt to commit battery;875 in the civil (tort) context, it meant an act that 

puts another in reasonable apprehension of immediate bodily harm.876  Both meanings are 

encompassed in 18 U.S.C. § 113, the federal assault statute.877  In the case of an attempted 

battery, it is not necessary for the victim to have experienced a reasonable apprehension of 

immediate bodily harm.  The fact that the defendant attempted a battery demonstrates sufficient 

dangerousness to warrant punishment.878  Moreover, if a battery is actually carried out, proof of a 

battery may be used to convict the defendant of assault.879   

                                                 
872 United States v. Root, 366 F.2d 377, 383 (9th Cir. 1966) (“Title 18 U.S.C. § 371 does not require ‘mission 
accomplished’, only ‘mission attempted.’  An overt act by the conspirators in an effort to accomplish the mission 
satisfies the requirement of the statute.”).  
873 18 U.S.C. § 113(a) (1996).  In 1994, § 113 was renumbered so that the introduction became paragraph (a), and 
previous paragraphs (a) through (f) became subsections (1) through (6).  See Violent Crime Control and Law 
Enforcement Act of 1994 Pub. L. No. 103-322 § 170201(c)(4)-(6) (1994).  
874 See Brundage v. United States, 365 F.2d 616, 619 (10th Cir. 1966); United States v. Bell, 505 F.2d 539, 540 (7th 
Cir. 1974), cert. denied, 420 U.S. 964 (1975); United States v. Stewart, 568 F.2d 501, 504 (6th Cir. 1978) (stating 
that statute was “intended to embrace the common law meaning” of “simple assault”). 
875 United States v. Dupree, 544 F.2d 1050, 1051 (9th Cir. 1976).   
876 United States v. Guilbert, 692 F.2d 1340, 1343 (11th Cir. 1982).  
877 Id. at 1343. 
878 See, e.g., People v. Colantuono, 865 P.2d 704 (Cal. 1994). 
879 Dupree, 544 F.2d at 1052.  
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Section 113 punishes seven different forms of assault, each accompanied by a specific 

measure of punishment according to the severity of the crime.  The elements required to prove 

assault are specific to each type of assault.  For instance, intent must be proven to convict 

someone of committing any one of the first three of forms of assault as described below, but 

need not be proven in cases involving the four other forms of assault.880  Prohibited conduct 

under section 113 includes the following different incarnations.  

(a) Assault with intent to commit murder, by imprisonment for 
not more than twenty years. 

To be convicted of assault with intent to commit murder, the government must prove 

both that the defendant committed an assault and that he possessed the specific intent to commit 

murder – that is, that the defendant committed an unlawful killing with malice aforethought.881  

A successful conviction for assault with intent to commit murder has been obtained where the 

defendant:  struck the victim in the head with an object several times, causing the victim’s skull 

to split open, eye socket to shatter, teeth to be knocked out, and jaw to be fractured;882 discharged 

a gun at the victim;883 and attempted to strangle the victim and struck him with a makeshift 

weapon.884
 

(b) Assault with intent to commit any felony, except murder or 
a felony under chapter 109A [18 U.S.C. §§ 2241-2248], by 
a fine under this title or imprisonment for not more than ten 
years, or both. 

 
To prove an assault with intent to commit a felony, the prosecution must prove, beyond a 

reasonable doubt, that the defendant committed the assault, and that the defendant committed the 

                                                 
880 See generally § 113(a)(1)-(7).  See also United States v. Perez, 43 F.3d 1131, 1137 n.9 (7th Cir. 1994), appeal 

after new trial, 79 F.3d 79 (7th Cir. 1996), cert. denied, 519 U.S. 856 (1996). 
881 Perez, 43 F.3d at 1137-38.  Proof that the defendant acted willfully in a callous, wanton, or reckless manner is 
insufficient to prove specific intent to murder.  Id. at 1138.  
882 United States v. Salamanca, 990 F.2d 629, 635 (D.C. Cir. 1993), reh’g denied, cert. denied, 510 U.S. 928 (1993).  
883 United States v. Colon-Padilla, 770 F.2d 1328, 1334 (5th Cir. 1985). 
884 United States v. Daulton, 488 F.2d 524, 524-25 (5th Cir. 1973), cert. denied, 416 U.S. 989 (1974).  
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assault with the specific intent to commit a felony.885  Section 113(a)(2) does not cover assaults 

with the intent to commit murder or a felony under 18 U.S.C. §§ 2241-2248, which covers 

various forms of sexual abuse and abusive sexual contact.   

(c) Assault with a dangerous weapon, with intent to do bodily 
harm, and without just cause or excuse, by a fine under this 
title or imprisonment for not more than ten years, or both. 

An assault with a dangerous weapon is punishable where an individual (1) intentionally 

strikes or wounds the victim, (2) with the specific intent to do bodily harm, (3) using a dangerous 

weapon.886  Whether a defendant possessed the intent to do bodily harm is determined 

objectively, as measured by the defendant’s conduct and what a person in the victim’s position 

would reasonably conclude.887  A “dangerous weapon” is one that, as used or attempted to be 

used by the defendant, could endanger the life of the victim or others or inflict great bodily harm 

upon them.888  The term “dangerous weapon” is not restricted to those which are obviously 

dangerous, such as guns or knives, but includes virtually any object which, when used in a given 

manner, has the capacity to endanger a person’s life or inflict great bodily harm.889  Among the 

objects found to constitute “dangerous weapons” under the given circumstances are:  a broken 

beer bottle and pool stick;890 a wine bottle;891 a lit cigarette;892 teeth and saliva;893 a shoe or 

                                                 
885 United States v. Iron Shell, 633 F.2d 77, 88 (8th Cir. 1980) (reciting the rule as it applies to an assault with the 
intent to commit rape).  
886 United States. v. Smith, 520 F.3d 1097, 1101 (9th Cir. 2008). 
887

 Shaffer v. United States, 308 F.2d 654, 655 (5th Cir. 1962). 
888 Id.; United States v. Anderson, 190 F.Supp. 589, 591 (D. Md. 1961) (citations omitted).  
889 United States v. Guilbert, 692 F.2d 1340, 1343 (11th Cir. 1982) (finding a broken beer bottle and pool stick to 
constitute “dangerous weapons” under § 113 and the facts of the case).  
890 Id. (discussing that where defendant waved broken a beer bottle at victim, inflicted superficial wounds on him 
with the bottle, struck victim with a pool stick, and stabbed victim with the bottle). 
891 Thorton v. United States, 268 F.2d 583, 584 (D.C. Cir. 1959).  
892 United States v. Peneaux, 432 F.3d 882, 890 (8th Cir. 2005) (finding a dangerous weapon where cigarette was 
put out on child’s body).  
893 United States v. Sturgis, 48 F.3d 784, 786-87 (4th Cir. 1995) (finding a dangerous weapon when used to inflict 
potentially lethal bite wounds, or when used to transmit a life-threatening illness such as Human Immunodeficiency 
Virus (HIV)). 
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belt;894 tennis shoes;895 an iron pipe;896 a rake;897 a chair made of metal and plastic;898 a chair 

leg;899 a brick;900 a stapler;901 and a telephone receiver.902   

(d) Assault by striking, beating, or wounding, by a fine under 
this title or imprisonment for not more than six months, or 
both. 

Assault by striking, beating, or wounding is the equivalent of simple battery at common 

law.903  Battery, according to Black's Law Dictionary, is “the use of force against another, 

resulting in harmful or offensive contact.”904 

 Therefore, in order to successfully convict a defendant of a violation of 18 U.S.C. § 

113(a)(4), the government must show that the defendant made some form of contact with the 

victim.  It is not required that the victim suffer a specific severity of harm, nor must the 

defendant have possessed any form of specific intent.905   

(e) Simple assault, by a fine under this title or imprisonment 
for not more than six months, or both, or if the victim of the 
assault is an individual who has not attained the age of 
sixteen years, by fine under this title or imprisonment for 
not more than one year, or both. 

The term “assault” under section 113 is more inclusive than its common law counterpart, 

and encompasses both the common law definition of assault as well as the definition of common 

law battery.  A simple assault under section 113(a)(5) may therefore be defined as the deliberate 

                                                 
894 United States v. Riggins, 40 F.3d 1055, 1057 (9th Cir. 1994) (finding a dangerous weapon when used to inflict 
welts and bruises upon a child).  
895 Arthur v. United States, 602 A.2d 174, 177-78 (D.C. 1992) (finding a dangerous weapon when used to stomp on 
victim’s head).  
896 Brundage v. United States, 365 F.2d 616, 619 (10th Cir. 1966).  
897 Eagleston v. United States, 172 F.2d 194, 225 (9th Cir. 1949).  
898 United States v. Johnson, 324 F.2d 264, 266 (4th Cir. 1963). 
899 Wisniewski v. State, 138 A.2d 333, 341-42 (Del. 1957). 
900 State v. Perry, 39 S.E. 2d 460, 536 (N.C. 1946).  
901 Cummings v. State, 384 N.E. 2d 605, 606 (Ind. 1979).  
902 State v. Hatwan, 303 N.W. 2d 779, 782 (Neb. 1981).  
903 United States v. Whitefeather, 275 F.3d 741, 743 (8th Cir. 2002). 
904 BLACK'S LAW DICTIONARY (9th ed. 2009). 
905 United States v. Stewart, 568 F.2d 501, 504-05 (6th Cir. 1978).  
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infliction of reasonable apprehension of physical injury, attempted battery, or completed 

common law battery.906  To successfully convict an individual for simple assault, it is sufficient 

that the government show that the defendant touched another in a deliberately and patently 

offensive manner, without justification or excuse.907  The government need not prove that the 

defendant intended to harm the victim; only a showing of intentional action taken by the 

defendant is required under 18 U.S.C. § 113(a)(5).908  Examples of a simple assault under federal 

and persuasive state authority include:  spitting on another;909 urinating on another;910 grabbing 

another person's wrist or arm;911 pushing another to break free of his hold;912 abusive sexual 

contact;913 and nonconsensual sexual touching.914 

(f) Assault resulting in serious bodily injury, by a fine under 
this title or imprisonment for not more than ten years, or 
both.   

A successful conviction of assault resulting in serious bodily injury requires proof that 

the defendant assaulted the victim, and that the assault resulted in serious bodily injury to the 

victim.915  It is not necessary for the government to show that the defendant acted with specific 

intent to do bodily harm; assault resulting in serious bodily harm may be proven by showing 

general intent, recklessness, or negligence.916  The term “serious bodily injury” means something 

                                                 
906 United States v. Delis, 558 F.3d 177, 180-85 (2d Cir. 2009).  
907 United States v. Bayes, 210 F.3d 64, 69 (1st Cir. 2000). 
908 United States v. Lewellyn, 481 F.3d 695, 697 (9th Cir. 2007). 
909 Id. at 697-99. 
910 United States v. Whitefeather, 275 F.3d 741, 742-43 (8th Cir. 2002).  
911 United States v. Smith, 812 F.2d 161, 163-64 (4th Cir. 1987). 
912 United States v. Patch, 114 F.3d 131, 133 (9th Cir. 1997). 
913 United States v. Williams, 197 F.3d 1091, 1095-96 (11th Cir. 1999). 
914 Guarro v. United States, 237 F.2d 578, 580-81 (D.C. Cir. 1956). 
915 United States v. Davis, 237 F.3d 942, 944 (8th Cir. 2001). 
916 United States v. Thayer, 76 Fed. App’x 923 (10th Cir. 2003) (finding that specific intent is not required); United 

States v. Juvenile Male, 930 F.2d 727, 728-29 (9th Cir. 1991) (ruling that recklessness or negligence is sufficient to 
demonstrate battery, which supports a conviction for assault); United States v. Knife, 592 F.2d 472, 482 (8th Cir. 
1979) (holding that specific intent is not required); United States v. Eagle, 586 F.2d 1193, 1192 (8th Cir. 1978) 
(same). 
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more than slight bodily injury, but not necessarily life-threatening injury.917  Section 113(b)(2) 

incorporates the definition of “serious bodily injury” as defined in 18 U.S.C. § 1365.  That 

section, in turn, defines “serious bodily injury” as:  “(A) a substantial risk of death; (B) extreme 

physical pain; (C) protracted and obvious disfigurement; or (D) protracted loss or impairment of 

the function of a bodily member, organ, or mental faculty.”918  Examples of assault resulting in 

serious bodily injury include:  knocking a person to the ground and kicking him into 

unconsciousness, resulting in lacerations, fractures, loss of teeth, and bruising;919 striking a 

person with fists and kicking him in the head and face, resulting in lacerations, inter-cranial 

bleeding, and fractured bones;920 shooting a person;921 and stabbing a person.922 

(g) Assault resulting in substantial bodily injury to an 
individual who has not attained the age of sixteen years, by 
fine under this title or imprisonment for not more than five 
years, or both.923   

To successfully convict a person of assault resulting in substantial bodily injury, the 

government must show that the defendant assaulted the victim, the victim was not sixteen years 

of age at the time of the assault, and that the victim suffered substantial bodily injury as a result 

of the assault.  The term “substantial bodily injury,” in this section, means bodily injury which 

involves:  “(A) a temporary but substantial disfigurement; or (B) a temporary but substantial loss 

or impairment of the function of any bodily member, organ, or mental faculty.”924  The 

                                                 
917 United States v. Webster, 620 F.2d 640, 641 (7th Cir. 1980). 
918 18 U.S.C. § 1365(h)(3) (2002). 
919 Webster, 620 F.2d at 641. 
920 United States v. Rainbow, 178 Fed. App’x 622, 624 (8th Cir. 2006). 
921 United States v. Jacobs, 632 F.2d 695, 697 (7th Cir. 1980); Knife, 592 F.2d at 479-80; Eagle, 586 F.2d at 1196-
97. 
922 United States v. Rossbach, 701 F.2d 713, 715 (8th Cir. 1983); United States v. Hawk Wing, 694 F.2d 1115, 1116 
(8th Cir. 1982). 
923 § 113(a). 
924 § 113(b)(1). 
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temporary nature of a substantial disfigurement includes injuries lasting for at least two days.925  

Examples of assault resulting in substantial bodily injury to a person younger than sixteen years 

include:  burning;926 biting;927 committing an assault resulting in a fractured skull;928 assault 

resulting in substantial bruising, swelling, and temporary hearing loss;929 assault resulting in 

vaginal hemorrhaging, bloody discharge, anal lacerations, and pain while urinating and 

defecating;930 and assault resulting in the victim’s loss of consciousness.931 

• Conspiracy to Commit Assault 

 A conspiracy to commit assault in violation of 18 U.S.C. section 113 is punishable under 

18 U.S.C. § 371.932  As with conspiracies to commit other offenses, the government need not 

show that the defendant knew all of the details of the conspiracy, or that it was the defendant 

who committed an overt act in furtherance of it, so long as at least one of the conspirators 

committed an overt act.933  Finally, the government is not required to show that the agreement 

was explicit; an agreement to commit an offense, in violation of section 371, may be proven 

using circumstantial evidence.934  Circumstantial evidence of a conspiracy to commit an assault 

exists where, for instance:  the defendant makes statements suggesting intent or motivation 

                                                 
925 See e.g., United States v. Rowe, 213 Fed. App’x 588, 591 (9th Cir. 2006) (holding that an injury lasting for at 
least two days is sufficient to support conviction of assault resulting in substantial bodily injury); In re Extradition of 

Murphy, No. 98-M-168, 1998 WL 1179109, at *6 (N.D.N.Y. June 30, 1998) (finding that a loss of consciousness 
and two days’ stay in a sick room sufficient to support conviction of assault resulting in substantial bodily injury). 
926 United States v. Brown, 287 F.3d 684, 689 (8th Cir. 2002) (upholding a conviction of three counts of assault 
resulting in substantial bodily injury to a minor, committed during separate incidents). 
927 Id. 
928 Id.  
929 United States v. Abrahamson, 285 Fed. App’x 480, 481 (9th Cir. 2008). 
930 Rowe, 213 Fed. App’x at 588.  
931 In re Extradition of Murphy, No. 98-M-168, 1998 WL 1179109, at *5-6 (finding that defendant could be 
extradited because offense for which extradition was sought could be punished under both U.S. law, specifically 18 
U.S.C. § 113(a)(7), and the law of the state requesting extradition). 
932 For elements of conspiracy, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995).   
933

 United States v. Santana-Cabrera, No. 09-113 (DRD), 2011 WL 1795248, at *2 (D. P.R. Apr. 12, 2011). 
934 Marino v. United States, 91 F.2d 691, 698 (9th Cir. 1937). 
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behind the assault;935 multiple assaults were committed in close succession and proximity;936 

multiple conspirators were assigned specific roles to play in the conspiracy;937 meetings were 

held to discuss the conspiracy;938 the defendant made false statements to innocent third parties to 

compel them to commit acts in furtherance of the conspiracy;939 the defendant solicited support 

from others;940 and directed them to act in furtherance of the conspiracy.941  

• Aiding and Abetting in the Commission of an Assault 

Under 18 U.S.C. § 2, a person who aids, abets, counsels, commands, induces, or procures 

the commission of an offense against the United States, or person who “willfully causes an act to 

be done which if directly performed by him or another would be an offense against the United 

States,”942 may be held liable as the principal.943  To successfully convict an individual of aiding 

and abetting, the government must show that the defendant did something more than simply 

being present at the scene of the crime, or knowing about the commission of the offense.944  For 

instance, it is not sufficient that the defendant was present at the scene of the crime and 

participated in its commission so as to induce or encourage the commission of the offense.945  

The government also must show that the defendant possessed the specific intent to aid and abet 

in the commission of the offense, even in cases where a conviction for the underlying offense 

                                                 
935 United States v. Barnes, No. 07-4592, 2009 WL 795029, slip op. at *3-4 (4th Cir. Mar. 26, 2009).  
936 Id. 
937 United States v. Begay, 42 F.3d 486, 501 (9th Cir. 1994) (upholding lower court’s holding that defendants were 
involved in single conspiracy, rather than multiple conspiracies, to commit assault and other offenses). 
938 Id.  
939 Id.  
940 Id.; United States v. Spinney, 795 F.2d 1410 (9th Cir. 1986).  
941 Begay, 42 F.3d at 486, 489-98.  
942 § 2(b). 
943 § 2(a).  This principle is rooted in common law.  See United States v. Hunter, 1 D.C. (1 Cranch) 446 (D.C. Cir. 
1807). 
944 United States v. Milby, 400 F.2d 702, 706 (6th Cir. 1968).  
945 Id.; United States v. Lyles, 4 D.C. (4 Cranch) 469 (D.C. Cir. 1834). 
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requires proof of only general intent to commit the offense.946  It is not necessary that the 

indictment name the principals who the aider and abettor helped to commit the offense.947   

Evidence of aiding and abetting in the commission of an assault sufficient to support a 

conviction exists where the defendant:  was immediately present at the scene of the crime and 

assisted others in restraining and committing sexual assault upon the victim;948 held down or 

struck the victim during the commission of an assault by multiple individuals;949 or served as a 

“lookout” for the individuals who actually committed the assault.950  

• Maim
951 

 
 Federal law makes it a crime for anyone within the special maritime and territorial 

jurisdiction of the United States, and with the intent to torture, maim, or disfigure another person, 

to:  cut, bite, or slit the nose, ear or lip; cut out or disable the tongue; put out or destroy an eye; 

cut off or disable a limb or any member of another person; or throw or pour upon another person 

scalding water, corrosive acid, or caustic substances.952  Persons found guilty of maiming under 

18 U.S.C. § 114 may be fined or imprisoned up to twenty years, or both.953   

                                                 
946 See, e.g., United States v. Nacotee, 159 F.3d 1073, 1075 (7th Cir. 1998) (citations omitted); see also Ortiz-

Magana v. Mukasey, 542 F.3d 653, 659 (9th Cir. 2008) (recognizing that the same level of specific intent is required 
for aiding and abetting assault with a deadly weapon and personally accomplishing the offense).   
947 United States v. Harris, 523 F.2d 172, 174 (6th Cir. 1975).  
948 See generally Milby, 400 F.2d at 702. 
949 Nacotee, 159 F.3d at 1073 (upholding defendant’s conviction of aiding and abetting in the commission of an 
assault); United States v. Felix, 996 F.2d 203, 207 (8th Cir. 1993) (noting that in a group assault, although defendant 
assaulted victim but did not personally cause serious bodily injury, the actions of other perpetrators collectively 
resulted in serious bodily harm, making defendant liable as a principal for assault resulting in serious bodily injury). 
950 United States v. Mendoza-Baena, 125 Fed. App’x 554, 555 (5th Cir. 2005).  
951 It is also possible, if the person being charged is a member of the U.S. military or a U.S. national commits a war 
crime, to charge violation of, or conspiracy to violate, the War Crimes Act, 18 U.S.C. § 2441(d)(1)(E)(2006) as a 
Common Article 3 violation.  Mutilation or maiming under section 2441 is described as, “[t]he act of a person who 
intentionally injures, or conspires or attempts to injure, or injures whether intentionally or unintentionally in the 
course of committing any other offense under this subsection, one or more persons taking no active part in the 
hostilities, including those placed out of combat by sickness, wounds, detention, or any other cause, by disfiguring 
the person or persons by any mutilation thereof or by permanently disabling any member, limb, or organ of his 
body, without any legitimate medical or dental purpose.”  See sec. IV(A) for discussion of War Crimes Act. 
952 § 114.   
953 Id. 
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 Although the courts have only seldom interpreted this statute, they have nevertheless 

made it clear that section 114 is to be interpreted according to its plain meaning and be given 

literal application.954  To prove culpability under section 114, the government must show that the 

defendant possessed the specific intent to maim the victim, and an act, similar to those described 

in section 114, which results in damage to the victim’s body.955  It is also possible for a jury to 

infer from the evidence that a defendant possessed the specific intent to commit maiming as well 

as some other offense, such as murder.956  The particular mode of maiming the victim is 

immaterial, so long as the intended result is achieved.957   

To constitute maiming, the injury inflicted upon the victim must be something more than, 

for instance, cutting the victim’s hair and skin with a knife, burning the victim with a lit 

cigarette, and hitting, kicking, and whipping the victim with a tree branch.958  The real question 

is “whether a limb or member has been disabled or disfigured purposely and maliciously, and 

with intent to maim or disfigure; and if so, the offence is complete.”959  Among the acts held to 

constitute maiming are:  shooting another person in a limb, thereby disabling it;960 biting a 

person’s nostril and ear, and biting part of a person’s finger down to the bone;961 biting a 

person’s lip, resulting in permanent scarring;962 striking an individual in the head with a board, 

                                                 
954 See, e.g., United States v. Stone, 472 F.2d 909, 915 (5th Cir. 1973).  
955 United States v. Salamanca, 990 F. 2d 629, 635 (D.D.C. 1993). 
956 Id. at 635-36.   
957 United States v. Scroggins, 27 F. Cas. 999, 1000 (C.C.D. Ark. 1847) (No. 16,243). 
958 Stone, 472 F.2d 909 at 915. 
959 Scroggins, 27 F. Cas. at 1000 (upholding conviction where defendant shot and disabled victim).  
960 Id.  
961 United States v. Jackson, No. 06-30544, 2008 WL 1944171 (9th Cir. 2008) (upholding conviction for maiming 
under 18 U.S.C. § 114).  
962 United States v. Chee, No. 98-2038, 1999 WL 261017 (table) (10th Cir. 1999) (affirming conviction of maiming 
under 18 U.S.C. § 114), cert. denied, Chee v. United States, 528 U.S. 909 (1999). 
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resulting in, inter alia, a shattered eye socket, resulting in permanent blindness;963 and shooting a 

person, resulting in the loss of brain tissue or paralysis.964 

• Conspiracy to Maim 

 A conspiracy to maim in violation of 18 U.S.C. § 114 is punishable under 18 U.S.C. § 

371.965  The government need not show that the defendant knew all of the details of the 

conspiracy to maim, or that it was the defendant who committed an overt act.966  It is sufficient 

that at least one of the conspirators committed an overt act.  Finally, an agreement to commit an 

offense, in violation of section 371, may be proven using both direct and circumstantial 

evidence.967  Federal courts appear to seldom address conspiracies to maim charges.  As with 

conspiracies to commit other offenses, however, it is reasonable to assume that the same acts 

used to prove other forms of conspiracy – for instance, soliciting support from others, discussing 

or directing others to prepare for or carry out the plan, obtaining weapons to carry out the 

maiming, making statements indicative of one’s intent to maim, etc. – may be used to prove a 

conspiracy to maim.968  

 

 

 

                                                 
963 United States v. Salamanca, 990 F.2d 629, 635 (D.C. Cir. 1993).  
964 United States v. Reavis, 48 F.3d 763 (4th Cir. 1995) (upholding convictions for maiming in aid of racketeering).  
965 For elements of conspiracy, see United States v. Parks, 68 F.3d 860, 866 (5th Cir. 1995).   
966 United States v. Santana-Cabrera, No. 9-113 (DRD), 2011 WL 1795248, at *2 (D. P.R. 2011). 
967 Williams v. State, 409 N.E. 2d 571, 573 (Ind. 1980). 
968 Courts that have addressed conspiracies to maim under state law have, similarly, determined that the following 
acts suffice to prove such a conspiracy:  directing co-conspirators to obtain necessary implements with which to 
commit the maiming, United States v. Sosa, Crim. Action No. 05-44, 2006 WL 1687150 (E.D. Pa. 2006), or 
soliciting or hiring others to carry out the conspiracy, United States ex rel. Pugach v. Mancusi, 411 F.2d 177 (2d Cir. 
1969).  
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3.  U.S. officials who committed or conspired to commit (18 U.S.C. § 371) aggravated 
sexual abuse (18 U.S.C. § 2241) or sexual abuse (18 U.S.C. § 2242) may be 
prosecuted.969 

The federal aggravated sexual abuse statute, 18 U.S.C. § 2241, and the sexual abuse 

statute, 18 U.S.C. § 2242, criminalize conduct in which an individual knowingly causes, or 

attempts to cause, another person to engage in a sexual act within the special maritime and 

territorial jurisdiction of the United States.970  In order to prevail on a claim of either aggravated 

sexual abuse or sexual abuse, the prosecution must satisfy several elements:  jurisdiction, mens 

rea, and actus reus.  Because both statutes share three common elements, jurisdiction, mens rea, 

and the actual or attempted commission of a “sexual act,” these elements will be discussed first. 

• Jurisdiction 

According to the plain language of both sections 2241 and 2242, the criminal conduct 

must have occurred “within the special maritime and territorial jurisdiction of the United States, 

or in a Federal prison, or in any prison, institution, or facility in which persons are held in 

custody . . . .”971  Special maritime and territorial jurisdiction is defined in 18 U.S.C. § 7.  

Among the many different types of territories considered to be part of the special maritime and 

territorial jurisdiction of the United States are:  the high seas; vessels or aircraft belonging to the 

United States, a U.S. citizen, corporation, or state; and, with respect to offenses committed by or 

against a U.S. national, any place outside the jurisdiction of any nation, and the premises of any 

U.S. diplomatic, consular, military, or other U.S. government entity in foreign states, regardless 

                                                 
969 It is also possible, if the person being charged is a member of the U.S. military or a U.S. national commits a war 
crime, to charge violation of, or conspiracy to violate, the War Crimes Act, 18 U.S.C. § 2441(d)(1)(E)(2006) as a 
Common Article 3 violation.  Sexual assault or abuse is described in section 2441 as “[t]he act of a person who 
forcibly or with coercion or threat of force engages, or conspires or attempts to engage, in sexual contact with one or 
more persons, or causes, or conspires or attempts to cause, one or more persons to engage in sexual contact.”  See 
sec. IV(A) for a discussion of the War Crimes Act. 
970 18 U.S.C. §§ 2241, 2242 (2007). 
971 § 2241(a).   
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of ownership.972  Jurisdiction might also be found where the prohibited conduct is committed in a 

federal prison, or any other institution or facility in which persons are held in custody at the 

direction of a federal department or agency.973  For purposes of these crimes, “department” 

means any executive department listed in section 1 of Title 5.  Under 5 U.S.C. § 101, executive 

departments include, inter alia, the Departments of State, Justice, Defense, and Homeland 

Security.974  “Agency” includes any “department, independent establishment, commission, 

administration, authority, board or bureau for the United States or any corporation in which the 

United States has a proprietary interest.”975  Thus, any act of aggravated sexual abuse or sexual 

abuse committed, for instance, on a military base or installation, or in a prison facility controlled 

by the Defense Department, could be prosecuted under 18 U.S.C. §§ 2241, 2442, assuming all 

other elements are established. 

• Knowingly 

Both the sexual abuse and aggravated sexual abuse statutes require that, to be found 

criminally liable for either offense, the defendant must “knowingly” engage in the prohibited 

conduct.976  Showing either that the defendant had actual knowledge of a material fact, or that he 

was deliberately ignorant of a material fact may fulfill this knowledge requirement.977  Actual 

knowledge may be proven by a showing that the defendant was aware of the facts that constitute 

the offense.978  Deliberate ignorance may be satisfied if the defendant was aware of the fact in 

question but deliberately failed to make further inquiries.979   

 

                                                 
972 § 7. 
973 §§ 2241, 2242. 
974 5 U.S.C. § 101 (2006). 
975 18 U.S.C. § 6 (1948). 
976 Id.   
977 United States v. Prather, 205 F.3d 1265, 1270 (11th Cir. 2000). 
978 Dixon v. United States, 548 U.S. 1, 5 (2006). 
979 United States v. Hristov, 466 F.3d 949, 952 (11th Cir. 2006). 
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• Sexual Act or Attempted Sexual Act  

What constitutes a “sexual act” is defined by 18 U.S.C. § 2246(2), which provides four 

separate types of sexual acts.  Among them are:  

(A) contact between the penis and the vulva or the penis and the anus, and for 
purposes of this subparagraph contact involving the penis occurs upon 
penetration, however, slight; 
(B) contact between the mouth and the penis, the mouth and the vulva, or the 
mouth and the anus; 
(C) the penetration, however slight, of the anal or genital opening of another by a 
hand or finger or by any object, with an intent to abuse, humiliate, harass, 
degrade, or arouse or gratify the sexual desire of any person; or 
(D) the intentional touching, not through the clothing, of the genitalia of another 
person who has not attained the age of [sixteen] years with an intent to abuse, 
humiliate, harass, degrade, or arouse or gratify the sexual desire of any person.980 

 
To succeed in a prosecution of sexual abuse or aggravated sexual abuse, the prosecution must 

precisely identify the actions alleged to constitute the offense.981 

• Aggravated Sexual Abuse  

Under the aggravated sexual abuse statute, a defendant may be held liable for his conduct 

if he either used force against the victim or committed the prohibited conduct “by other 

means.”982  

o Use of Force 

Commission of aggravated sexual abuse through the use of force, the prosecution must 

show that the defendant knowingly “cause[d] another person to engage in a sexual act” either by:  

using force against the victim; or threatening or placing the victim in fear that “any person will 

be subjected to death, serious bodily injury, or kidnapping.”983  The prosecution must show that 

                                                 
980 18 U.S.C. § 2246(2) (1998). 
981 United States v. Ramos-Ramos, No. 1:07-CR-08, 2007, WL 1467250, at *2 (W.D. Mich. May 18, 2007). 
982 § 2241(a), (b). 
983  Id. 
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the defendant actually used force against the victim.984  To establish use of force, it may be 

sufficient to show that the sexual contact resulted from “the use of such physical force as is 

sufficient to overcome, restrain, or injure a person,” such as where the defendant’s restraint 

prevents the victim from escaping the sexual contact.985  Acts that have been found sufficient to 

establish the use of force include:  grabbing the victim’s arms and forcing the defendant’s body 

upon the victim;986 disproportionate weight and height between the victim and the criminal 

defendant, such that the defendant could reasonably be found to have used “force” in order to 

overcome or restrain the victim;987 forcing the defendant’s body upon the victim, causing the 

victim to push and struggle to free herself;988 cornering the victim so he or she cannot escape;989 

and pushing, kicking and punching the victim, and forcing an object into the victim’s rectum.990 

o By Other Means  

In the latter instance, involving the commission of aggravated sexual abuse “by other 

means,” the prosecution must show that the defendant either:  knowingly rendered the victim 

unconscious before committing the sexual act; or knowingly administered a drug, intoxicant, or 

similar substance to the victim by force or threat of force.991  If the defendant knowingly 

administered a drug, intoxicant, or other substance to the victim, the prosecution must also show 

that the defendant:  1) by way of administering such substance, substantially impaired the 

                                                 
984 See United States v. Fulton, 987 F.2d 631, 633 (9th Cir.1993). 
985 United States v. Fire Thunder, 908 F.2d 272, 274 (8th Cir. 1990) (citation and quotations omitted).   
986 United States v. Jones, 104 F.3d 193, 197 (8th Cir. 1997). 
987 United States v. Archdale, 229 F.3d 861, 868 (9th Cir. 2000). 
988 United States v. Fox, 127 Fed. App’x 906, 907 (8th Cir. 2005). 
989 United States v. Lauck, 905 F.2d 15, 17-18 (2d Cir. 1990) (describing defendant’s conviction, by the lower court, 
of attempted aggravated sexual abuse, which was not at issue on appeal). 
990 United States v. Volpe, 78 F.Supp.2d 76 (E.D.N.Y. 1999) (imposing sentencing for defendant’s conviction of 
aggravated sexual abuse, among other offenses), aff’d in part, 224 F.3d 72 (2d Cir. 2000). 
991 § 2241(b). 
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victim’s ability to apprise or control the situation; and 2) engaged, or attempted to engage, in a 

sexual act with the victim.992   

4.  Government officials who authorized or conspired to stalk individuals with the intent 
to harass, injure, or intimidate another may be liable under 18 U.S.C. § 2261A. 

Stalking is criminally prohibited under 18 U.S.C. § 2261A, a federal statute that 

criminalizes the intentional harassment of another person.993  That statute, which was enacted in 

1994 as part of the Violence Against Women Act, prohibits individuals from traveling across 

state lines with the intent to injure, harass, or intimidate another person, and in the course of such 

travel, or as a result of it, placing the person or a member of the person’s immediate family in 

fear of death, serious bodily injury, or substantial emotional distress.994  Section 2261A is 

divided into two subsections.  Subsection 2261A(1) makes it a federal crime to physically travel 

across state, tribal, or international lines to stalk someone.995  Subsection 2261A(2) makes it a 

federal crime to use the regular mail, e-mail, the Internet (i.e., cyberstalking), or “any facility of 

interstate or foreign commerce” to put a person, in another state or within the special maritime 

and territorial jurisdiction of the United States, in reasonable fear of death or serious bodily 

injury of themselves, an immediate family member, or a spouse or partner.996  Both sections 

2261A(1) and (2) explicitly criminalize stalking within special maritime or territorial jurisdiction 

of the United States.  This territory includes federal lands such as military bases.997   

To successfully convict a defendant under section 2261A(1), the government must prove 

three elements:  (a) that one of the required forms of travel, occurred; (b) that defendant's intent 

                                                 
992 Id. 
993 18 U.S.C. § 2261A (2006). 
994 Id. 
995 § 2261A(1). 
996 § 2261A(2). 
997 The term “special maritime territorial jurisdiction” is defined in 18 U.S.C. §7 to include, “the premises of United 
States diplomatic, consular, military or other United States Government missions or entities in foreign States, 
including the buildings, parts of buildings, and land appurtenant or ancillary thereto or used for purposes of those 
missions or entities, irrespective of ownership.”  § 7(9)(A). 
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was to injure or harass998 another person; and (c) that the victim was placed in reasonable fear of 

death or serious bodily injury to themselves or a member of their family as a result of that 

travel.999  To successfully convict a defendant under section 2261A(2), the prosecution must 

prove:  (a) the defendant used the regular mail, interactive computer service, or facility of 

interstate commerce either to intentionally (1) kill, injure, harass, or survey the victim with intent 

to kill, injure, harass, or intimidate, causing substantial emotional distress to the victim, or (2) 

place the victim in reasonable fear of death or serious bodily injury to themselves, an immediate 

family member,1000 or an intimate partner or spouse;1001 and (b) that the victim was in another 

state, tribal jurisdiction, or within the special maritime and territorial jurisdiction of the United 

States.1002  Because both subsections share several similar elements – namely, intent, the victim’s 

location, and the harm suffered by the victim – those elements will be examined first.  

• Intent  

Congress did not define the type of intent required under section 2261A to hold an 

individual criminally accountable for stalking.  However, courts have had occasion to address the 

issue, and have held that section 2261A requires that the defendant cross state lines “with the 

knowledge that he would injure or harass a person, and [], in the course of or as a result of such 

travel, must have knowingly caused that person to be placed in reasonable fear of death or 

                                                 
998 Although not defined by the statute, courts have held that the term “harass” means “to place that person in 
reasonable fear of death or serious bodily harm to himself or to a member of his immediate family.”  United States v. 

Stewart, 207 F.3d 658, at *8 (5th Cir. 2000).  Harassment might include “a telephone call without purpose of 
legitimate communication; insults, taunts or challenges in a manner likely to provoke violent or disorderly response; 
repeated anonymous communications at extremely inconvenient hours, or in offensively coarse language; offensive 
touching, or any other course of alarming conduct serving no legitimate purpose of the actor.  In ordinary usage 
“harass” may mean to irritate or torment persistently; to wear out, exhaust; to impede and exhaust (an enemy) by 
repeated attacks or raids.”  United States v. Stewart, 207 F.3d 658 (Table), at *7 (5th Cir. 2000).  
999 United States v. Al-Zubaidy, 283 F.3d 804, 808 (6th Cir. 2002), cert denied, 122 S. Ct. 2638 (2002). 
1000 The definition of “immediate family member” is defined by 18 U.S.C. § 115 (2008). 
1001 A spouse or intimate partner is defined by 18 U.S.C. § 2266(7)(A)(ii) (2009). 
1002 18 U.S.C. § 2261A (2006). 
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serious bodily harm.”1003  The defendant’s intent to commit a stalking offense may be inferred 

from the circumstances, even though the defendant may have had more than one purpose of 

traveling in interstate or foreign commerce.1004  In any case, however, the defendant must have 

possessed the requisite intent at the time he crossed state lines or foreign boundaries.1005 

• Special Maritime and Territorial Jurisdiction 

Special maritime and territorial jurisdiction is defined in 18 U.S.C. § 7.  Among the types 

of territories considered to be part of the special maritime and territorial jurisdiction of the 

United States are:  the high seas; vessels or aircraft belonging to the United States, a U.S. citizen, 

corporation, or state; and, with respect to offenses committed by or against a U.S. national, any 

place outside the jurisdiction of any nation, and the premises of any U.S. diplomatic, consular, 

military, or other U.S. government entity in foreign states, regardless of ownership.1006  Thus, 

any act of stalking committed against a victim located, for example, on a military base or 

installation, could be prosecuted under 18 U.S.C. § 2261, assuming all other elements are 

established. 

• Substantial Emotional Distress, Reasonable Fear of Death or Serious Bodily Injury  

 What constitutes substantial emotional distress or reasonable fear of death or serious 

bodily injury is a question for the jury to decide, but the objective, reasonable person standard is 

a common legal standard, and court decisions interpreting these terms in stalking and other cases 

are instructive.  Section 2261A does not define “substantial emotional distress,” but courts have 

defined this term to include situations where the victim is scared or disturbed by the defendant’s 

                                                 
1003 Stewart, 207 F.3d at *6-7.  
1004 United States v. Moonda, No. 07-4191, 2009 WL 3109834, at *6 (6th Cir. 2009); United States v. Stagman, 446 
F.2d 489, 493 (6th Cir.1971).  
1005 United States v. Al-Zubaidy, 283 F.3d 804, 809 (6th Cir. 2002).  
1006 § 7. 
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actions, and feels sick to her stomach as a result of her distress,1007 or where the defendant’s 

actions caused the victim to be concerned, alarmed, very scared, and terrified.1008  One state 

court defined “substantial emotional distress” in accordance with the meaning provided in the 

dictionary, breaking the phrase down word-by-word:  “The common dictionary definition of 

‘substantial’ is ‘considerable in amount, value or worth’” and “emotional distress that is merely 

trifling or passing is not enough to satisfy this element, but must be markedly greater than that 

commonly experienced as part of ordinary living.”1009   

In order to be placed in reasonable fear of death or serious bodily injury, to oneself, an 

immediate family member, or a spouse or partner, the victim need only experience such fear “for 

some period of time,” however brief.1010  “Serious bodily injury” is defined in 18 U.S.C. § 

1365(h)(3)1011 as an injury involving “(A) a substantial risk of death; (B) extreme physical pain; 

(C) protracted and obvious disfigurement; or (D) protracted loss or impairment of the function of 

a bodily member, organ, or mental faculty.”  Courts have held that the following circumstances 

warranted a finding that the victim was placed in reasonable fear of death or serious bodily 

injury:  the victim was afraid the defendant would kidnap or kill her;1012 the victim had been shot 

                                                 
1007 Gleffe v. McDonald, No. 2:07-CV-1728-MMS, 2009 WL 2515801, at *4 (E.D. Cal. 2009) (interpreting the state 
stalking statute). 
1008 Commonwealth v. O’Neil, 853 N.E.2d 576, 585 (Mass. App. Ct. 2006).  
1009 Id. (emphasis in original) (citation omitted).  
1010 United States v. Bodkins, 274 Fed. App’x 294, 298 (4th Cir. 2008). 
1011 § 113(b)(2) (providing that the term “serious bodily injury” has the meaning given that term in section 1365 of 
this title); § 1365(h)(3):  
(3) the term “serious bodily injury” means bodily injury which involves-- 
 (A) a substantial risk of death; 
 (B) extreme physical pain; 
 (C) protracted and obvious disfigurement; or 
 (D) protracted loss or impairment of the function of a bodily member, organ, or mental faculty; and 
(4) the term “bodily injury” means-- 
 (A) a cut, abrasion, bruise, burn, or disfigurement; 
 (B) physical pain; 
 (C) illness; 
 (D) impairment of the function of a bodily member, organ, or mental faculty; or 
 (E) any other injury to the body, no matter how temporary. 
1012 United States v. Veal, 138 Fed. App’x 902, 904 (9th Cir. 2005).  
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by the defendant;1013 and the victim’s family received death threats and threats of damage to 

personal property, causing the victim to fear the serious bodily injury or death of her immediate 

family members.1014  

• Interstate Stalking 

o Travels in Interstate or Foreign Commerce  

 Interstate commerce is, simply, the crossing of state lines, regardless of whether any 

commercial activity is involved.1015  Cases interpreting the meaning of traveling in “foreign 

commerce,” for purposes of section 2261A, are more difficult to come by.  However, in a case 

interpreting the meaning of the same term under 18 U.S.C. § 2423(c), a statute prohibiting 

transportation or travel with intent to engage in criminal sexual activity, the court read the phrase 

in its literal sense.  Citing dictionary definitions of the word “travel,” the court noted that the 

definition of “travel” typically includes “an active motion component.”1016  That is, travel 

involves moving from place to place, proceeding or advancing, or going on a trip or tour.1017  In 

dicta, the court explained that travel in foreign commerce does not include instances in which a 

person travels abroad for an indefinite period of time.1018  By this reasoning, the court said that 

two plausible definitions of “travel in foreign commerce” are left:  (1) travel that ends upon the 

individual’s arrival in a foreign country; or (2) travel that ends when the individual resettles in or 

takes up residence in a foreign country.1019   

 

 

                                                 
1013 Bodkins, 274 Fed. App’x at 298.  
1014 United States v. Al-Zubaidy, 283 F.3d 804, 810 (6th Cir. 2002). 
1015 United States v. Wright, 128 F.3d 1274, 1275 (8th Cir. 1997) (citations omitted). 
1016 United States v. Jackson, 480 F.3d 1014, 1022 (9th Cir. 2007) (citation omitted).  
1017 Id. at 1022 (citations omitted). 
1018 Id. 
1019 Id.  Ultimately, the court did not choose between the two definitions, opting instead to decide the facts on other 
grounds.  However, its analysis is instructive. 
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• Electronic Stalking  

o Regular Mail, Interactive Computer Service, or Facility of Interstate 

Commerce 

 

 A facility of interstate commerce may include, for instance, the internet,1020 use of a 

telephone,1021 text messaging,1022 or facsimile machine.1023  Interactive computer services might 

include e-mails,1024 online chat rooms,1025 or Internet service providers.1026 

• Different States or within the Special Maritime and Territorial Jurisdiction  

Section 2261A(2) requires that the victim and defendant be in different states or within 

the special maritime and territorial jurisdiction of the United States.  In order to satisfy the 

requirement that the victim and defendant be in different states, they must be in separate states at 

the time of the postal, electronic, or other form of communication takes place.1027  A state is 

defined as “a State of the United States, the District of Columbia, and a commonwealth, territory, 

or possession of the United States.”1028  If, at the time of the communication, the victim is in a 

location other than those enumerated in section 2261A(2), such as another country (but not on 

territory described in 18 U.S.C. § 7), section 2261A may not be used to prosecute the 

defendant.1029 

 

 

                                                 
1020 United States v. Fullmer, 584 F.3d 132, 166 n.18 (3d Cir. 2009).  
1021 United States v. Jordan, No. 08 Cr. 124(DLC ), 2009 WL 2999753, at *3 (S.D.N.Y. 2009).  
1022 United States v. Jordan, 591 F.Supp.2d 686, 701-2, 705-6 (S.D.N.Y. 2008). 
1023

 Jordan, No. 08 Cr. 124(DLC ), 2009 WL 2999753, at *3. 
1024 See id.; United States v. Doe, No. [] (DLC), 2008 WL 4694615 at *2 (S.D.N.Y. Oct. 21, 2008). 
1025 Zeran v. Am. Online, Inc., 129 F.3d 327, 328-29 (4th Cir. 1997) (describing “interactive computer services” for 
purposes of 47 U.S.C. § 230). 
1026 Id.  
1027 Doe, No. [] (DLC), 2008 WL 4694615, at n.1.  
1028 18 U.S.C. § 2266(8) (2006). 
1029 Doe, No. [] (DLC), 2008 WL 4694615, at n.1.  
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5.  Former high-ranking military officials who no longer maintain ties with the armed 
forces, CIA agents, and private contractors may be prosecuted for conspiring to commit, 
or committing, crimes in violation of the Military Extraterritorial Jurisdiction Act 
(“MEJA”).  

The Military Extraterritorial Jurisdiction Act (“MEJA”) provides jurisdiction to prosecute 

any person employed by or accompanying the U.S. Armed Forces, or members of the Armed 

Forces who are released or separated from active duty, who have committed crimes outside the 

United States.  MEJA, codified at 18 U.S.C. § 3261 et seq., stipulates, in relevant part, that: 

(a) Whoever engages in conduct outside the United States that would constitute an 
offense punishable by imprisonment for more than 1 year if the conduct had been 
engaged in within the special maritime and territorial jurisdiction of the United 
States-- 
(1) while employed by or accompanying the Armed Forces outside the United 
States; or 
(2) while a member of the Armed Forces subject to . . . [10 U.S.C. §§ 801 et seq.] 
. . . (the Uniform Code of Military Justice), 
shall be punished as provided for that offense. 
 . . .  
(d) No prosecution may be commenced against a member of the Armed Forces 
subject to chapter 47 of title 10 (the Uniform Code of Military Justice) under this 
section unless— 
(1) such member ceases to be subject to such chapter; or  
(2) an indictment or information charges that the member committed the offense 
with one or more other defendants, at least one of whom is not subject to such 
chapter.1030  
 

• Outside the United States 

To prosecute an individual under MEJA, the alleged criminal conduct must have been 

committed “outside the United States.”  The term “United States” includes “all places and 

waters, continental or insular, subject to the jurisdiction of the United States, except the Canal 

Zone.”1031  Among the places subject to the jurisdiction of the United States are:  military bases 

and installations; embassies and diplomatic residences or properties; and any aircraft or vessel 

                                                 
1030 18 U.S.C. § 3261(a)(1)-(2) (2000). 
1031 18 U.S.C. § 5 (1948). 
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belonging to the United States, or a U.S. citizen or corporation.1032  Although these territories fall 

within U.S. jurisdiction, in MEJA cases, certain properties are not considered to be within U.S. 

territories.1033  That is, they are considered to be “outside the United States,” thereby enabling 

U.S. courts to obtain jurisdiction over the crime.  Those properties considered to be “outside the 

United States,” for purposes of MEJA, include:  

(A) the premises of United States diplomatic, consular, military or other United 
States Government missions or entities in foreign States, including the buildings, 
parts of buildings, and land appurtenant or ancillary thereto or used for purposes 
of those missions or entities, irrespective of ownership; and 
(B) residences in foreign States and the land appurtenant or ancillary thereto, 
irrespective of ownership, used for purposes of those missions or entities or used 
by United States personnel assigned to those missions or entities.1034 

 
Thus, individuals covered by MEJA, who commit a felony outside the United States, may be 

prosecuted under MEJA. 

• Employed by or Accompanying the Armed Forces 

 The original MEJA, passed in 2000, only applied to persons employed by or contracting 

with the Defense Department, as well as persons employed by Defense Department contractors.  

After news of the Abu Ghraib abuses in Iraq became public in 2004, the media reported that the 

perpetrators were not employed by, or were contractors of, the Defense Department, and 

therefore could not be prosecuted using MEJA.1035  Congress responded by amending MEJA to 

apply not only to Defense Department employees and contractors, but also to employees, 

contractors, or subcontractors of other federal agencies.1036  This amendment, which was passed 

in the 2005 Department of Defense Authorization Act, expanded the definition of the term 

                                                 
1032 See § 7. 
1033 See § 7(9). 
1034 See id. 
1035  Renae Merle & Ellen McCarthy, 6 Employees from CACI International, Titan Referred for Prosecution, THE 

WASHINGTON POST, Aug. 26, 2004, at A18 (reporting that some alleged perpetrators worked for companies that 
contracted with Department of the Interior, not Defense Department). 
1036 18 U.S.C. § 3267(1)(A) (2004). 
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“employed by the Armed Forces outside the United States” in section 3261(a)(1) to include 

persons employed as civilian employees, contractors, and contractors’ employees or 

subcontractors of the Defense Department or any other federal agency or provisional authority, 

so long as their employment “relates to supporting the mission of the Department of Defense 

overseas.”1037  In order to be prosecuted under MEJA, such individuals must be present or must 

reside outside of the United States in connection with their employment.1038  This definition of 

persons covered by MEJA does not include persons who are nationals of or who are ordinarily 

resident, in the host nation.1039   

In passing MEJA, Congress never defined the term “supporting the mission of the 

Department of Defense.”  Thus, it remains unclear whether employees, contractors, or 

subcontractors of federal agencies such as the Central Intelligence Agency could be prosecuted 

under MEJA.  For instance, if courts were to interpret the term “supporting” to include activities 

that provide some minimal level of support to the Defense Department, the CIA’s involvement in 

Defense Department missions could be covered by MEJA.  However, a broader interpretation of 

the term “supporting” might be read to include only actions that are conducted predominantly for 

the purpose of assisting the Defense Department’s mission.  Likewise, the term “mission,” if 

interpreted broadly, could include activities that take place during a time of war, or during the 

occupation of a foreign territory or sovereign state.   

In addition to extending federal jurisdiction over certain crimes to employees, 

contractors, or subcontractors of the Defense Department or other federal agencies, MEJA also 

applies to persons “accompanying the Armed Forces outside the United States.”  This term, like 

that pertaining to employees, was added to MEJA in 2004.  It includes persons who reside with, 

                                                 
1037 Id. 
1038 § 3267(1)(B). 
1039 § 3267(1)(C). 



Legal Analysis 

 202

or are a dependent of:  a member of the Armed Forces; or a civilian employee, contractor or 

subcontractor, or employee of a contractor or subcontractor of the Defense Department.1040  Such 

persons, to be covered by MEJA, cannot be persons who are nationals or who are ordinarily 

resident in the host nation.1041 

6. Federal officials knowingly and intentionally destroyed evidence of detainee abuse and 
 torture in violation of 18 U.S.C. §§ 1519 and 2232(a). 

 
• Section 1519.  

The destruction, alteration, or falsification of records in federal investigations and 

bankruptcy proceedings is criminally prohibited under 18 U.S.C § 1519.  The statute, which was 

enacted as part of the Sarbanes-Oxley Act of 2002, criminalizes the conduct of an individual who 

(1) knowingly, (2) makes a false entry in a record or document, (3) with the intent to impede or 

influence a federal investigation.1042  Specifically, the statute applies, in pertinent part, to anyone 

who:  

knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a 
false entry in any record, document, or tangible object with the intent to impede, 
obstruct, or influence the investigation or proper administration of any matter 
within the jurisdiction of any department or agency of the United States . . . .1043 
 

Persons found guilty of violating section 1519 are subject to a fine, imprisonment of no more 

than twenty years, or both.1044 

The legislative history of the Sarbanes-Oxley Act of 2002 demonstrates Congress’s intent 

and purpose in including a criminal penalty for violations of the Act.  Senator Leahy, who 

authored the Corporate and Criminal Fraud Accountability Act, the criminal provision of 

Sarbanes-Oxley, explained that federal courts interpreted the pre-existing obstruction of justice 

                                                 
1040 § 3267(2)(A)-(B). 
1041 § 3267(2)(C). 
1042 United States v. Hunt, 526 F.3d 739, 743 (11th Cir. 2008). 
1043 18 U.S.C. § 1519 (2002). 
1044 Id. 
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statutes very narrowly, often creating loopholes in the law relating to the destruction of 

evidence.1045  Section 1519 was offered as a way to correct the “ambiguities and technical 

limitations” in the obstruction of justice statutes.1046  Section 1519 applies to those individuals, as 

well as to the individual who destroyed the records himself.1047 

• Knowingly Obstructs Justice  

To prosecute an individual for obstruction of justice, section 1519 requires that the 

defendant, “knowingly alter[], destroy[], mutilate[], conceal[], cover[] up, falsif[y], or make[] a 

false entry in any record, document, or tangible object . . . .”1048  That is, the defendant must have 

been aware that his or her conduct was unlawful or wrongful, and that it could potentially 

impede an investigation. 1049  The knowledge element is a question of fact for the jury, and the 

inquiry will be whether a reasonable person could infer that the defendant was aware of his or 

her wrongful conduct.1050  A defendant’s action in contravention of a federal statute can 

contribute to a finding of knowledge.1051  Section 1519 does not require knowledge of the 

specific nature of the agency’s jurisdiction.1052  Moreover, a guilty plea or admission will serve 

as support for a finding of knowledge.1053  For instance, in United States v. Lessner,1054 the 

defendant appealed multiple counts of wire fraud, defense procurement fraud, and obstruction of 

justice.1055  After Defense Criminal Investigative Service (“DCIS”) agents investigated the 

defendant’s office, she placed a call to her co-worker requesting her to remove the folder and 

                                                 
1045 148 Cong. Rec. S7418-01, S7418 (daily ed. July 26, 2002) (statement of Sen. Leahy). 
1046 Id. 
1047 Id. 
1048 § 1519. 
1049 Velasco v. United States, No. 8:05-CR-496-T-23MSS, 2006 WL 1679586, at *5 (M.D. Fla. June 14, 2006); 
United States v. Hunt, 526 F.3d 739, 745 (11th Cir. 2008). 
1050 Hunt, 526 F.3d at 745. 
1051 Velasco, No. 8:05-CR-496-T-23MSS, 2006 WL 1679586, at *5.  
1052 148 Cong. Rec. S7418-01. 
1053 United States v. Lessner, 498 F.3d 185, 198 (3d Cir. 2007). 
1054 498 F.3d 185 (3d Cir. 2007). 
1055 Id. at 188. 
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destroy it because the agents were accusing her “of doing something wrong.”1056  The court 

found that the defendant’s “admission to calling [her co-worker] and asking her to remove a 

folder from her desk, even if not to destroy the folder, was an admission to knowingly 

‘conceal[ing]’ documents.”1057  Furthermore, this admission, “coupled with [the defendant’s] 

stipulation to the facts contained in the guilty plea memorandum and other facts of record,” was 

sufficient basis to find the defendant liable under section 1519.1058 

• Intent to Impede, Obstruct, or Influence 

Section 1519 makes it a crime for an individual to destroy evidence “with the intent to 

impede, obstruct, or influence the investigation or proper administration of any matter within the 

jurisdiction of any department or agency of the United States . . . .”1059  Intent to impede an 

investigation or other proceeding is the key element of section 1519.  According to the legislative 

history, “the intent required is the intent to obstruct, not some level of knowledge about the 

agency processes of the precise nature of the agency of court's jurisdiction.”1060  Intent to 

obstruct may apply to pending or imminent proceedings, but it may also apply where the conduct 

is committed “‘in contemplation’ of or in relation to a matter or investigation.”1061  The question 

of intent is a matter of fact decided by the jury on a case-by-case basis.1062  A court could find 

that an individual intended to impede or influence an investigation if the individual abides by a 

false or misleading statement, knowing that it could affect an investigation, and either the 

                                                 
1056 Id. at 189. 
1057 Id. at 198. 
1058 Id. 
1059 18 U.S.C. § 1519 (2009). 
1060 148 Cong. Rec. S7419. 
1061 Id. 
1062 Id. 
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defendant later admits is false, or other evidence proves it to be false.1063   

• Investigation or Administration of Matters within the Jurisdiction of U.S. Departments or 

Agencies  
 
 The plain language of section 1519 prohibits the obstruction of “the investigation or 

proper administration of any matter within the jurisdiction of any department or agency of the 

United States [], or in relation to or contemplation of any such matter or case.”1064  According to 

the legislative history of section 1519, the statute was meant to eliminate distinctions made by 

courts interpreting other obstruction statutes between “court proceedings, investigations, 

regulatory or administrative proceedings (whether formal or not), and less formal government 

inquiries, regardless of their title.”1065  To this end, the statute makes it a crime to destroy or 

falsify evidence to obstruct any federal proceeding, formal or not.1066  The statute was also meant 

to: 

apply broadly to any acts to destroy or fabricate physical evidence so long as they 
are done with the intent to obstruct, impede or influence the investigation or 
proper administration of any matter, and such matter is within the jurisdiction of 
an agency of the United States, or such acts done either in relation to or in 
contemplation of such a matter or investigation.  This statute is specifically meant 
not to include any technical requirement, which some courts have read into other 
obstruction of justice statutes, to tie the obstructive conduct to a pending or 
imminent proceeding or matter.  It is also sufficient that the act is done “in 
contemplation” of or in relation to a matter or investigation.  It is also meant to do 
away with the distinctions, which some courts have read into obstruction statutes, 
between court proceedings, investigations, regulatory or administrative 
proceedings (whether formal or not), and less formal government inquiries, 
regardless of their title.  Destroying or falsifying documents to obstruct any of 
these types of matters or investigations, which in fact are proved to be within the 
jurisdiction of any federal agency, is covered by this statute.  Questions of 
criminal intent are, as in all cases, appropriately decided by a jury on a case-by-
case basis.  It also extends to acts done in contemplation of such federal matters, 

                                                 
1063 United States v. Hunt, 526 F.3d 739, 743 (11th Cir. 2008) (discussing a case involving defendant who stood by 
false statement for almost a year, later admitting its falsity when confronted by FBI agent investigating defendant’s 
actions). 
1064 § 1519. 
1065 148 Cong. Rec. S7419 
1066 § 1519. 
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so that the timing of the act in relation to the beginning of the matter or 
investigation is also not a bar to prosecution.  The intent of the provision is 
simple; people should not be destroying, altering, or falsifying documents to 
obstruct any government function.1067 

 
Courts have interpreted section 1519 to apply to FBI investigations,1068 police reports that are 

later reviewed in a federal investigation,1069 official federal investigation reports,1070 grand jury 

investigations,1071 bankruptcy proceedings,1072 Defense Logistic Agency investigations,1073 and 

other federal investigations and inquiries.  This list, however, is not exhaustive; Congress 

intended for section 1519 to apply broadly so as “not to include any technical requirement.”1074 

• Section 2232(a). 

The destruction of evidence in order to prevent seizure is also prohibited under 18 U.S.C. 

§ 2232(a).  According to the statute, whoever: 

before, during, or after any search for or seizure of property by any person 
authorized to make such search or seizure, knowingly destroys, damages, wastes, 
disposes of, transfers, or otherwise takes any action, or knowingly attempts to 
destroy, damage, waste, dispose of, transfer, or otherwise take any action, for the 
purpose of preventing or impairing the Government's lawful authority to take such 
property into its custody or control or to continue holding such property under its 
lawful custody and control, shall be fined under this title or imprisoned not more 
than [five] years, or both.1075 

 

                                                 
1067 S. Rep. No. 107-146, at 14-15 (2002) (citation omitted).  The statutory language of § 1519 only requires that the 
obstruction be as to an “investigation or proper administration of any matter within the jurisdiction” of a federal 
agency, or “in relation to or contemplation of any such matter.”  While some courts have determined that the federal 
investigation or proceeding need not have been pending at the time the obstruction was committed.  See, e.g., Hunt, 
526 F.3d at 739, at least one court has determined that the investigation must have been “pending or contemplated” 
at the time of the obstruction, see United States v. Perraud, 672 F.Supp.2d 1328, 1350 (S.D. Fla. 2009).  This 
requirement that the investigation be “pending” at the time of the obstruction appears to distort congressional intent 
behind § 1519, which was to do away with the requirement that the obstruction be committed in relation to a 
“pending or imminent matter.”  S. Rep. No. 107-146, at 14-15.   
1068 Hunt, 526 F.3d at 743. 
1069 Id.  
1070 United States v. Jackson, 186 Fed. App’x 736, 738 (9th Cir. 2006) (affirming defendant’s conviction by lower 
court). 
1071 United States v. Hoffman-Vaile, 568 F.3d 1335, 1343 (11th Cir. 2009).  
1072 United States v. Holstein, 618 F.3d 610, 612-13 (7th Cir. 2010). 
1073 United States v. Lessner, 498 F.3d 185, 188 (3d Cir. 2007). 
1074 S. Rep. No. 107-146, at 14. 
1075 18 U.S.C. § 2232(a) (2000). 
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• Persons Authorized to Seize Property 

Persons authorized to conduct a search and seizure under section 2232(a) include 

individuals who have the authority to conduct searches and seizures “pursuant to a warrant or 

circumstances giving rise to a warrant exception.”1076  Authorized individuals include law 

enforcement agents, such as FBI agents,1077 as well as other federal agents such as INS 

officials.1078  Warrant exceptions generally involve exigent circumstances that justify the seizure 

of evidence.1079  The authority to seize the property must exist at the time the defendant acts to 

prevent seizure of the property.1080  It is no defense to prosecution that the search warrant used to 

seize the property was invalid.1081  As was explained by one court:  

[s]ociety has an especially strong interest in minimizing the use of violent self-
help in the resolution of disputes.  We think a proper accommodation of those 
interests requires that a person claiming to be aggrieved by a search conducted by 
a peace officer pursuant to an allegedly invalid warrant test that claim in a court 
of law and not forcibly resist the execution of the warrant at the place of search.  
The development of legal safeguards has provided the victim of an unlawful 
search with realistic and orderly legal alternatives to physical resistance.1082 

 
Moreover, as at least one court held, it is no defense that the government agent lacked proper 

authority to seize property so long as the agent acted under color of law in seizing the 

property.1083  

• Knowingly Destroys or Attempts to Destroy Property  

To convict someone under section 2232(a), a jury must find that the accused intended to 

destroy property “with the knowledge that there is an outstanding search warrant or the existence 

                                                 
1076 United States v. Plavcak, 411 F.3d 655, 661 (6th Cir. 2005). 
1077 United States v. Gibbons, 331 F.Supp. 970, 972 (D. Del. 1971), aff’d, 463 F.2d 1201 (3d Cir. 1972). 
1078 See generally Plavcak, 411 F.3d at 655. 
1079 Id. 
1080

 Id. at 662 (citing Thomas v. United States, 124 F.3d 200 (6th Cir. 1997)); United States v. Russo, No. 05-00345-
KD-C, 2006 WL 2374822, at *5 (S.D. Ala. Aug. 16, 2006). 
1081 Gibbons, 331 F.Supp. at 971-72. 
1082 United States v. Ferrone, 438 F.2d 381, 390 (3d Cir. 1971), cert. denied, 402 U.S. 1008 (1971). 
1083 United States v. Bernstein, 287 F.Supp. 84, 86-87 (D. Fla. 1968). 
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of ‘hot pursuit.’”1084  Thus, the “facts and circumstances available to the officer must suggest that 

the actor had some notice that the goods were subject to imminent seizure.”1085  However, where 

the defendant had no notice that the property in question was subject to seizure, and where the 

government had no reasonable basis to presume that the defendant intended to prevent seizure of 

the items, the requisite intent may be found lacking.1086  Furthermore, a person may be liable 

under the statute only if he or she intends to destroy the property, and not merely because he or 

she “passive[ly] refus[es]” to hand over property.1087   

• For the Purpose of Preventing or Impairing Seizure 

Finally, section 2232(a) requires that, in order to successfully convict a defendant, the 

destruction or removal of property must have been done for the purpose of preventing its 

seizure.1088  The defendant’s actions must demonstrate his or her “desire to destroy to prevent 

seizure.”1089   As mentioned previously, where the defendant takes the property not knowing that 

it is subject to seizure, it may be more difficult to infer the defendant’s intent to destroy or 

remove the property.1090 

7.  High-ranking government officials made false oaths, and induced others to commit 
perjury, in legislative, administrative, or judicial official matters, in violation of 18 
U.S.C. § 1621. 

• 18 U.S.C. § 1621. 
 

Under federal criminal law, 18 U.S.C. § 1621, it is unlawful to commit perjury in any 

matter in which an oral or written oath is required to be made.1091  Section 1621 is divided into 

two sections, the first pertaining to persons who perjure themselves after taking an oral oath, and 

                                                 
1084

 United States v. Gibbons, 331 F.Supp. 970, 972 (D. Del. 1971). 
1085 United States v. Gasho, 39 F.3d 1420, 1431 (9th Cir. 1994), cert. denied 515 U.S. 1144 (1995). 
1086

 Id. 
1087 Id. 
1088 United States v. Plavcak, 411 F.3d 655 660 (6th Cir. 2005). 
1089 United States v. Todaro. 550 F.2d 1300, 1303 (2d Cir. 1977). 
1090 Gasho, 39 F.3d at 1431. 
1091 18 U.S.C. § 1621 (1994). 
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the second pertaining to persons who make a written oath.1092  Under section 1621(1), the 

prosecution must demonstrate that the accused declarant (1) took an oath authorized by federal 

law (2) before a competent tribunal, officer or person, and (3) willfully made false statements (4) 

as to any material matter.1093  Under section 1621(2), the prosecution must show that the accused 

declarant (1) made a declaration or statement as permitted under 28 U.S.C. § 1746, and (2) 

willfully made false statements as to (3) any material matter.1094  Persons found guilty of either 

provision of this statute are subject to either a fine or imprisonment for not more than five years, 

unless otherwise provided by law.1095  Because both subsections of section 1621 share common 

elements, intent and materiality, both will be examined first. 

• Willfully Made False Statements  

An individual who testifies under oath violates section 1621 if he or she presents false 

testimony as to any material matter “with the willful intent to provide false testimony rather than 

as a result of confusion, mistake, or faulty memory.”1096  This definition of perjury has “gained 

general acceptance and common understanding” in federal courts and its elements have remained 

unchanged for over a century.1097  In determining whether a declarant knowingly and “willfully” 

made false statements, courts may use the following test:  “whether the question – as the 

declarant must have understood it, giving it a reasonable reading – was falsely answered. . . .  

[A]n answer is knowingly false ‘only if it was untrue when made and known to be untrue by the 

individual making it.’”1098  If the defendant made a false statement by inadvertence or mistake, 

                                                 
1092 Id. 
1093 United States v. Hvass, 355 U.S. 570, 578 (1958); United States v. Debrow, 346 U.S. 374, 378 (1953).  
1094 § 1621. 
1095 Id. 
1096 United States v. Dunnigan, 507 U.S. 87, 94 (1993) (citing 18 U.S.C. § 1621(1)); United States v. Dean, 55 F.3d 
      640, 659-60 (D.C. Cir. 1995). 
1097 Dunnigan, 507 U.S. at 94. 
1098 United States v. Lighte, 782 F.2d 367, 372-73 (2d Cir. 1986). 



Legal Analysis 

 210

he cannot be convicted of perjury under 18 U.S.C. § 1621.1099  Mere inconsistencies or 

inaccuracies in testimony generally do not constitute willful perjury.1100  The test is an objective 

one and the jury should not determine alleged falsity based on subjective views of what the 

defendant should have known.1101  Rather, the jury should determine whether the defendant 

made false statements based on his understanding of the question.1102  Furthermore, to ensure a 

complete analysis, the jury “need not examine isolated segments of the question and answer 

exchange, but may view it within the context of the entire line of questioning.”1103 

A strong indication of willful intent to make a false statement – one that undermines the 

possibility of confusion, mistake, or faulty memory – is the presence of numerous credible 

testimonies that directly contradict the accused’s testimony.1104  In United States v. Dunnigan, a 

case involving a defendant who had been charged with conspiracy to distribute cocaine, the 

prosecution presented five witnesses who either took part in or observed the defendant’s cocaine 

trafficking.1105  The defendant denied the exculpatory testimonies of the witnesses, under oath, 

claiming that she never possessed or distributed cocaine.1106  In response to her testimony, the 

prosecution presented an additional witness, in addition to a recalled witness; both testified that 

they bought cocaine from the defendant.1107  The court held that the defendant willfully perjured 

herself in court given the numerous testimonies against her “regarding so many facts on which 

she could not have been mistaken.”1108  Lack of capacity, insanity, duress, and self-defense all 

                                                 
1099 Id. at 373.  
1100 See United States v. Monteleone, 257 F.3d 210, 220 (2d Cir. 2001). 
1101 Lighte, 782 F.2d at 372-73.   
1102 Id. at 373. 
1103

 Id.  
1104

 See United States v. Dunnigan, 507 U.S. 87, 95-96 (1993). 
1105 Id. at 87. 
1106 Id. 
1107 Id.   
1108 Id. at 95-96. 
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serve as specific defenses that may automatically preclude a finding of requisite intent or 

willfulness, in a prosecution under section 1621.1109   

• As to Any Material Matter 

In order for a statement to be considered a “material matter,” it must relate properly to the 

matters before the court and have “a natural tendency to influence, or [be] capable of 

influencing, the decision of the decision-making body to which it was addressed.”1110  If, for 

instance, the false testimony would influence, impede, or dissuade a tribunal, officer, or person 

from inquiring as to certain facts, the false testimony would likely be considered material.1111  

Thus, courts have found that a statement is material to the prosecution if it bears on key 

substantive issues.1112  Whether a statement is material is tested at the time the statement was 

made.1113  This is true even where the false statement is later shown to have been unnecessary for 

the decision-making body to accomplish its objective.1114  Finally, witness testimonies do not 

decide questions of materiality, regardless of how correct a witness’s belief is that his or her 

statement contributes or does not contribute to the investigation.1115   

• § 1621(1) 

o Oath Authorized by Law  

To successfully prosecute a defendant under section 1621(1), the accused must have 

taken an oath authorized by the “law of the United States” before the false testimony was 

made.1116  The phrase “laws of the United States” includes federal statutes “as well as Rules and 

                                                 
1109 Id. at 95. 
1110 United States v. DeGeorge, 380 F.3d 1203, 1218 (9th Cir. 2004) (citation omitted). 
1111 United States v. Moran, 194 F.2d 623, 626 (2d Cir. 1952). 
1112 United States v. Parker, 244 F.2d 943, 951 (7th Cir. 1957) (citing Moran, 194 F.2d at 626). 
1113 United States v McFarland, 371 F.2d 701, 703 (2d Cir. 1966). 
1114  United States v. Stone, 429 F.2d 138, 140-41 (2d Cir. 1970); May v. United States, 280 F.2d 555, 562 (6th Cir. 
1960). 
1115 United States v Siegel, 263 F.2d 530, 533 (2d Cir. 1959). 
1116 § 1621(1); See Smith v. United States, 363 F.2d 143, 144 (5th Cir. 1966). 
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Regulations which have been lawfully authorized and have a clear legislative base.”1117  Thus, 

courts have interpreted “laws of the United States” to encompass rules and regulations that are 

created pursuant to federal statutes1118 or Congressional authorizations that allow a tribunal or 

entity to promulgate its own laws.1119  The oath need not be in any particular form, so long as the 

declarant was sworn in prior to making an allegedly false statement.1120  If the declarant makes a 

false statement, only to retract or correct it later with a truthful statement, he may avoid 

prosecution for perjury only if the witness believes the false statement has yet to be 

discovered.1121 

o Before Any Competent Tribunal, Officer, or Person 

A tribunal, officer, or person who receives a legitimate grant of federal authority is 

considered to be “competent” pursuant to section 1621.  Therefore, a tribunal, officer, or person 

who acts upon a grant of authority sufficient to authorize an oath will be deemed competent.1122  

A non-exhaustive list of tribunals, persons, or officers considered to possess legitimate authority 

under section 1621(1) includes:  grand juries acting within their jurisdiction to investigate 

designated matters;1123 legislative committee meetings in which a quorum is satisfied;1124 and 

                                                 
1117 United States v. Hvass, 355 U.S. 570, 575 (1958). 
1118 Id.  In Hvass, the Court found that a local, District court rule fell within the “law of the United States” because 
federal statutes authorized the Court to prescribe its own rules.  Id.  
1119 Caha v. United States, 152 U.S. 211, 218 (1894) (“We have, therefore, a general grant of authority to the land 
department to prescribe appropriate regulations for the disposition of the public land . . . .  Clearly then . . . the local 
land officers in hearing and deciding upon a contest with respect to a homestead entry, constituted a competent 
tribunal, and the contest so pending before them was a case in which the laws of the United States authorized an 
oath to be administered.”).   
1120  Holy v. United States, 278 F. 521, 521-22 (7th Cir. 1921) (citations omitted). 
1121 United States v. Denison, 663 F.2d 611, 616 (5th Cir. 1981).  
1122 Id.; United States v. Debrow, 346 U.S. 374, 375 (1953).  The court found that the Subcommittee on 
Investigations, a Senate Committee on Expenditures in the Executive Departments, was a competent tribunal 
because it was “a duly created and authorized subcommittee of the United States Senate conducting official hearings 
in the Southern District of Mississippi, and inquiring in a matter then and there pending before the said 
subcommittee in which a law of the United States authorizes that an oath be administered.”  Id. 
1123 United States v. Swainson, 548 F.2d 657 (6th Cir. 1977), cert. denied, 431 U.S. 937 (1977). 
1124 United States v. Reinecke, 524 F.2d 435 (D.C. Cir. 1975). 
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congressional committee, subcommittee, or select committee hearings in which such tribunals 

are pursuing a legitimate legislative purpose within their jurisdiction.1125 

• § 1621(2)  

o Declaration or Statement  

Section 1621(2) makes it a criminal offense for a person who has “in any declaration, 

certificate, verification, or statement under penalty of perjury as permitted under [28 U.S.C. § 

1746]” made a false statement as to any material matter.1126  Under 28 U.S.C. § 1746, where a 

person is required or permitted to make a sworn declaration, or similar form of affidavit, in 

writing, he or she may substitute the sworn written statement with an unsworn statement, so long 

as he or she uses one of two formats.1127  If made outside the United States, the unsworn 

statement must be made in substantially the following format:  

I declare (or certify, verify, or state) under penalty of perjury under the laws of the 
United States of America that the foregoing is true and correct. Executed on 
(date). 

(Signature).1128 

If made within the United States, its territories, or possessions, the unsworn statement must be 

made in substantially the following format: 

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is 
true and correct. Executed on (date). 

(Signature).1129 
 

Under either form, where a defendant makes a false declaration or statement as to any material 

matter, he may be held criminally accountable under 18 U.S.C. § 1621(2). 

                                                 
1125 United States v. Cross, 170 F.Supp. 303 (D.D.C. 1959); United States v. Icardi, 140 F.Supp. 383, 388 (D.D.C. 
1956) (“[I]f the committee is not pursuing a bona fide legislative purpose when it secures the testimony of any 
witness, it is not acting as a ‘competent tribunal,’ even though that very testimony be relevant to a matter which 
could be the subject of a valid legislative investigation.”); United States v. Moran, 194 F.2d 623 (2d Cir. 1952), cert. 

denied, 343 U.S. 965 (1952). 
1126 § 1621. 
1127 28 U.S.C. § 1746 (1976). 
1128 Id. 
1129 Id. 
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8.  Government officials who obstructed proceedings before federal departments, 
agencies, and committees may be prosecuted under 18 U.S.C. § 1505. 

Obstruction of proceedings before departments, agencies, and/or committees of the 

United States government is prohibited under federal law, 18 U.S.C. § 1505.  Section 1505 

provides, in pertinent part, that:  

[w]hoever corruptly, or by threats or force, or by any threatening letter or 
communication influences, obstructs, or impedes or endeavors to influence, 
obstruct, or impede the due and proper administration of the law under which any 
pending proceeding is being had before any department or agency of the United 
States, or the due and proper exercise of the power of inquiry under which any 
inquiry or investigation is being had by either House, or any committee of either 
House or any joint committee of the Congress -- 
 
Shall be fined under this title, imprisoned not more than 5 years or, if the offense 
involves international or domestic terrorism (as defined in 18 U.S.C. § 2331), 
imprisoned not more than 8 years, or both.1130 

 
A defendant may be found guilty of obstruction if three elements are proven:  

1) there was a proceeding pending before a department or agency of the United 
States; 

2) the defendant was aware of the pending proceedings; and 
3) the defendant intentionally corruptly endeavored to influence, obstruct, or 

impede the pending proceeding.1131 
 

• Proceedings before Departments and Agencies of the United States 

Section 1505 prohibits the obstruction of any “pending proceeding” before “any 

department or agency of the United States.”1132  Federal case law supports a broad construction 

of this provision and suggests that a “proceeding” describes virtually any undertaking by which a 

department or administrative agency carries out its functions.1133  At a minimum, section 1505 

                                                 
1130 18 U.S.C. § 1505 (2004). 
1131 United States v. Price, 951 F.2d 1028, 1031 (9th Cir. 1991) (finding that the defendant intended to influence, 
obstruct, or impede corruptly a tax proceeding before the IRS and communicated threats to staff assistant to a 
congressional representative in order to avoid meeting with IRS officials); see also United States v. North, 910 F.2d 
843, 881 (D.C. Cir. 1990), as amended, 920 F.2d 940 (D.C. Cir. 1990), cert. denied, 500 U.S. 941 (1991). 
1132 § 1505. 
1133 See United States v. Schwartz, 924 F.2d 410, 423 (2d Cir. 1991). 
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envisions the adjudicatory, rule-making, and investigatory activities of a department or agency as 

“proceedings.”1134 

In United States v. Kelley,1135 the District of Columbia Circuit Court of Appeals ruled that 

a formal investigation opened by the Office of the Inspector General of the U.S. Agency for 

International Development (“USAID”) constituted a “proceeding” for the purposes of section 

1505.1136  The court rejected the argument that section 1505 “applie[d] only to adjudicatory or 

rule-making activities, and [did] not apply to wholly investigatory activity.”1137  The D.C. Circuit 

construed the contours of section 1505 broadly, requiring only that an investigation be more than 

a “mere police investigation” in order to constitute a “proceeding” under the statute.1138  In 

United States v. Fruchtman,1139 the Sixth Circuit, considering a matter involving a Federal Trade 

Commission investigation into a steel corporation’s discount practices, similarly ruled that the 

term “proceedings” encompassed “both the investigative and adjudicative functions of a 

department or agency.”1140  In Rice v. United States,1141 the Eighth Circuit provided additional 

contour to section 1505 by holding that “‘[p]roceeding’ is a comprehensive term . . . including 

all steps and stages in such action from its inception to its conclusion.”1142  In doing so, the 

                                                 
1134 See id.  
1135 36 F.3d 1118 (D.C. Cir. 1994). 
1136 Id. at 1127. 
1137 Id. (emphasis added). 
1138 Id. (citing United States v. Batten, 226 F.Supp. 492, 493 (D.D.C. 1964)). 
1139 421 F.2d 1019 (6th Cir. 1970), 
1140 United States v. Fruchtman, 421 F.2d 1019, 1021 (6th Cir. 1970), cert. denied, 400 U.S. 849 (1970).  Other 
circuits have ruled similarly.  See, e.g., United States v. Technic Servs, Inc., 314 F.3d 1031, 1044 (9th Cir. 2002) 
(ruling that an EPA investigation of asbestos abatement procedures at pulp mill constituted a “proceeding” under § 
1505) (overruled on other grounds); United States v. Schwartz, 924 F.2d 410, 422-23 (2d Cir. 1991) (finding that a 
Customs Service interview with defendants for purposes of determining whether it should formally seize arms 
detained in airport and suspected of being exported illegally was an “agency proceeding”); United States v. 

Browning, 572 F.2d 720, 722-23 (10th Cir. 1978) (explaining that a Customs Service inquiry into corporate 
importation practices constituted a “proceeding” under § 1505). 
1141 356 F.2d 709 (8th Cir. 1966). 
1142 Rice v. United States, 356 F.2d 709, 712 (8th Cir. 1966) (emphasis added); see also Browning, 572 F.2d at 724 
(“The growth and expansion of agency activities have resulted in a meaning being given to “proceeding” which is 
more inclusive and which no longer limits itself to formal activities in a court of law.  Rather, the investigation or 
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Court rejected a claim that a section 1505 prosecution could not lie because the obstructive 

activities occurred before a formal complaint had been filed with the relevant agency.1143 

 Jurisdiction under section 1505, however, should not be understood as limited only to 

those proceedings before a “department or agency of the United States.”  In United States v. 

North,1144 the D.C. Circuit rejected the defendant’s argument that the jurisdictional requirement 

of section 1505 was not met because the proceeding at issue was a Presidential investigation 

conducted by the Attorney General and thus not before a “department or agency.”1145  The court 

held that Presidential investigations “fell squarely within [section 1505]” as “proceedings.”1146  

The court went on to rule that “department,” as understood under section 1505, encompasses the 

“executive, legislative, and judicial branches.”1147 

• Congressional Proceedings 

In addition to pending proceedings before “any department or agency of the United 

States,” section 1505 also prohibits obstruction of “the due and proper exercise of the power of 

inquiry” by Congress and its committees.1148  Federal case law suggests the courts employ a 

similarly broad construction of this provision.  In United States v. Mitchell,
1149 the Fourth Circuit 

Court considered whether a congressional committee investigation initiated without formal 

authorization was a “due and proper exercise of the power of inquiry,” as envisioned under 

                                                                                                                                                             
search for the true facts such as that which is described in the indictment here is not to be ruled as a non-proceeding 
simply because it is preliminary to indictment and trial.”). 
1143 Rice, 356 F.2d at 712. 
1144 708 F.Supp. 364 (D.D.C. 1988). 
1145 United States v. North, 708 F.Supp. 364, 367 (D.D.C. 1988) (discussing how the investigation involved possible 
improprieties affecting conduct of foreign affairs committed by marine officer assigned to President for work at 
National Security Council for unlawfully providing aid to Nicaraguan Contras).  
1146

 Id. 
1147

 North, 910 F.2d at 867 (citing United States v. Bramblett, 348 U.S. 503, 509 (1955)). 
1148 § 1505. 
1149 877 F.2d 294 (4th Cir. 1989). 
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section 1505.1150  There, the court found that such a determination could not be made by relying 

on a “myopic focus on formality.”1151  Rather, the analysis must take into consideration “all of 

the surrounding circumstances,” and “if it is apparent that the investigation is a legitimate 

exercise of investigative authority by [the] committee in an area within the committee’s purview, 

it should be protected by [section] 1505.”1152  Formal authorization, while a substantial factor in 

this determination, is not dispositive.1153  

• Intentionally Corruptly Endeavored to Obstruct Proceedings 

Obstruction of justice, as envisioned under section 1505, requires that a defendant 

intentionally corruptly endeavor to influence, obstruct, or impede a federal proceeding.1154  The 

term “endeavor” is understood to mean a knowing and deliberate act or effort, which has a 

reasonable tendency to bring about the desired result.1155  Under section 1505, the defendant 

need not succeed in the endeavor to obstruct a proceeding; the government must merely show 

that he attempted to do so.1156 

Prior to 1996, the ambiguity of the term “corruptly” created judicial uncertainty as to the 

intent required under the statute.1157  For example, in 1992, the U.S. District Court for the 

Southern District of New York found that intent could be inferred “from proof that the defendant 

                                                 
1150 Id. at 300 (stating that the defendant argued that the investigation must first have been formally authorized 
pursuant to the letter of the investigating committee’s rules). 
1151 Id.; see also Shimon v. United States, 352 F.2d 449, 450 (D.C. Cir. 1965) (“Congress’ concern with the 
obstruction of justice may not be avoided by. . . empty technicalities.”). 
1152 Mitchell, 877 F.2d at 300; see also United States v. Poindexter, 725 F.Supp. 13, 22 (D.D.C. 1989). 
1153 Mitchell, 877 F.2d at 300. 
1154 § 1505. 
1155 United States v. Atl. States Cast Iron Pipe Co., No. 03-852 (MLC), 2007 WL 2282514 (D. N.J. Aug. 2, 2007) 
(memorandum opinion). 
1156 United States v. Sprecher, 783 F.Supp. 133, 163 (S.D.N.Y. 1992) (“[I]t [is not] a requirement that a defendant 
succeed in his endeavor to obstruct[;] . . . it is sufficient that the defendant has made an ‘effort or essay to 
accomplish the evil purpose’ outlawed by the statute.”) (internal citations omitted), aff’d., 988 F.2d 318 (2d Cir. 
1993). 
1157 See, e.g., United States v. Poindexter, 951 F.2d 369 (D.C. Cir. 1991) (holding that ambiguity of the term 
“corruptly” in the context of 1505 rendered it unconstitutionally vague at least when applied to false statements 
made directly to Congress). 
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knew that his corrupt actions would obstruct justice then actually being administered.”1158  The 

D.C. Circuit suggested that the term “corruptly” could be unconstitutionally vague.1159   

In 1996, Congress attempted to resolve this uncertainty by setting forth a statutory 

definition in 18 U.S.C. § 1515(b), which provided in pertinent part that: 

[a]s used in Section 1505, the term “corruptly” means acting with an improper 
purpose, personally or by influencing another, including making a false or 
misleading statement, or withholding, concealing, altering, or destroying a 
document or other information.1160 

 
To prove that a defendant acted “corruptly” under section 1505, the government must show that 

the defendant acted knowingly and dishonestly, with the specific intent to subvert, impede, or 

obstruct an agency proceeding.1161  The types of conduct found to constitute obstruction vary 

widely and include: 

• Submission of inaccurate information pursuant to a Securities and Exchange 
Commission subpoena;1162 

• False statements to SEC investigators;1163 
• Tampering with air monitoring devices during an Environmental Protection Agency 

investigation;1164 
• Enlisting others to lie to USAID Inspector General’s Office investigators;1165 
• Making false statements to a Defense Department auditor;1166 
• Submitting false documentation in response to an IRS subpoena;1167 
 
 
 
 

 

                                                 
1158 Sprecher, 783 F.Supp. at 164. 
1159 Poindexter, 951 F.2d at 399.  
1160 18 U.S.C. § 1515 (1996). 
1161 United States v. Atl. States Cast Iron Pipe Co., No. 03-852 (MLC), 2007 WL 2282514, at *10 (D. N.J. Aug. 2, 
2007) (memorandum opinion). 
1162 United States v. Blackwell, 459 F.3d 739, 761 (6th Cir. 2006). 
1163 United States v. Bhagat, 436 F.3d 1140, 1149 (9th Cir. 2006). 
1164 United States v. Technic Servs, Inc., 314 F.3d 1031, 1044 (9th Cir. 2002).  
1165 United States v. Kelley, 36 F.3d 1118, 1127-28 (D.C. Cir. 1994). 
1166 United States v. Leo, 941 F.2d 181, 198 (3d Cir. 1991). 
1167 United States v Laurins, 857 F.2d 529, 536-37 (9th Cir. 1988).  
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9.  Members of the public possess a right to honest services by federal government 
officials, the violation of which may be prosecuted under the federal mail fraud statute, 
18 U.S.C. § 1341, and the wire fraud statute, § 1343. 

• Mail and Wire Fraud. 

o Mail Fraud Statute Section 1341 

Section 1341 is the present-day “mail fraud statute.”  To find a violation of section 1341, 

the government must prove beyond a reasonable doubt that the defendant engaged in (1) a 

scheme to defraud (2) with the intent or purpose to defraud, (3) involving a use of the mails in 

furtherance of that scheme.1168  A violation of section 1341 is punishable by a maximum fine of 

$1,000,000, a maximum imprisonment of thirty years, or both.1169   

o Scheme or Artifice to Defraud 

A scheme or artifice to defraud must involve some sort of material representation, but the 

scheme to defraud need not have been successful in order for the defendant to be found guilty of 

engaging in such conduct.1170  Rather, the government must prove that a scheme existed in which 

the use of mails was reasonably foreseeable.1171  Although section 1341 does not define a 

“scheme to defraud,” the Supreme Court in Neder v. United States
1172 has interpreted the term to 

                                                 
1168 18 U.S.C. § 1341 (2008); United States v. Montani, 204 F.3d 761, 769 (7th Cir. 2000).  But see United States v. 

Saathoff, 708 F.Supp.2d 1020 (S.D. Cal. 2010).  In United States v. Saathoff, the court found that there are two 
principal theories of honest services fraud in cases involving public officials:  (1) a public official's acceptance of a 
bribe; and (2) a public official's failure to disclose a material conflict of interest.  Id. at 1033 (citing United States v. 

Kincaid-Chauncey, 556 F.3d 923, 942 (9th Cir. 2009)).  The bribery theory requires a quid pro quo, while the 
undisclosed conflict of interest theory does not require a quid pro quo.  Id.  It does require a conflict that is 
undisclosed and a specific intent to defraud.  Id.  The elements for honest services fraud then are:  (a) a conflict of 
interest; (b) that is undisclosed; (c) that is material; and (d) a specific intent to defraud.  Id. 
1169 § 1341. 
1170 Durland v. United States, 161 U.S. 306, 315 (1896). 
1171 See United States v. Crossley, 224 F.3d 847, 857 (6th Cir. 2000).  For example, in United States v. Crossley, the 
Sixth Circuit upheld a conviction in an insurance scam where defendant should have foreseen mails would be used 
for her to receive her check.  Id. 
1172 527 U.S. 1 (1999). 
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mean that a “scheme to defraud” must include a “material misrepresentation.”1173  The defendant 

in the case had been convicted of filing false federal income tax returns, and of committing 

federal mail and wire fraud by “executing various schemes to defraud lenders in connection with 

the land acquisition and development loans.”1174  The lower court had found that the plain 

reading of sections 1341 and 1343 did not include materiality as a requirement.1175  However, the 

Supreme Court held that the term “fraud” had a well-settled meaning at common law, which 

required a “misrepresentation or concealment of material fact.”1176  Thus, without specific 

language indicating that Congress no longer intended to include materiality as a requirement, the 

Court held that it “must presume that Congress intended to incorporate materiality” as a 

requirement.1177 

Specifically, the Supreme Court defined materiality, in accordance with the Second 

Restatement of Torts, as when:  “(a) a reasonable man would attach importance to its existence 

or nonexistence in determining his choice of action in the transaction in question; or (b) the 

maker of the representation knows or has reason to know that its recipient regards or is likely to 

regard the matter as important in determining his choice of action.”1178  Upon remand, the 

Eleventh Circuit used a more general definition of materiality, cited earlier in the Neder opinion:  

“in general, a false statement is material if it has a natural tendency to influence, or [is] capable 

of influencing, the decision of the decision-making body to which it was addressed.”1179  Using 

this definition, the Eleventh Circuit found that the petitioner’s use of fraudulently obtained bank 

                                                 
1173 Neder v. United States, 527 U.S. 1, 22 (1999) (holding that the common law definition of fraud, which includes 
materiality as an element, should be applied to interpret the phrase “scheme or artifice to defraud” in the mail and 
wire fraud statutes). 
1174 Id. at 6. 
1175 Id. at 20-21. 
1176 Id. at 22. 
1177 Id. at 23. 
1178 Id. at 22 n.5 (quoting RESTATEMENT (SECOND) OF TORTS § 538 (1976)). 
1179 United States v. Neder, 197 F.3d 1122, 1128 (11th Cir. 1999). 
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loans constituted a material falsehood under section 1341 because they “had a natural tendency 

to influence, or were at least capable of influencing, [the bank’s] decisions to commit to the loan 

and to agree to pay the outstanding balance of the existing debt on the property.”1180 

Traditional schemes to defraud often involve defrauding individuals of money or other 

tangible property interests.1181  These schemes involve “calculated efforts to use 

misrepresentations or other deceptive practices to induce the innocent or unwary to give up some 

tangible interest.”1182  Furthermore, the misrepresentations should be “reasonably calculated to 

deceive persons of ordinary prudence and comprehension.”1183  However, proof of actual 

harm1184 or success of the scheme is not necessary.1185  Examples of traditional schemes to 

defraud include:  false insurance claims;1186 fraudulent investment schemes;1187 false application 

forms for loans;1188 fraudulent bond issuance;1189 and bribery and kickback schemes.1190 

o Intent to Defraud 

A conviction of mail or wire fraud requires a specific intent to defraud.1191  Proving intent 

in a mail fraud case is difficult.  As a result, “a liberal policy has developed to allow the 

government to introduce evidence that even peripherally bears on the question of intent.”1192  

                                                 
1180 Id. at 1134. 
1181 Porcelli v. United States, 303 F.3d 452, 457 (2d Cir. 2002). 
1182 Id. 
1183 United States v. Paneras, 222 F.3d 406, 410 (7th Cir. 2000) (quoting United States v. LeDonne, 21 F.3d 1418, 
1426 (7th Cir. 1994)). 
1184 United States v. Brown, 79 F.3d 1550, 1557 n.12 (11th Cir. 1996) (holding prosecution need not prove anyone 
was actually defrauded or suffered damages) (overruled on other grounds). 
1185 Durland v. United States, 161 U.S. 306, 315 (1896). 
1186 See United States v. Martin, 195 F.3d 961, 963 (7th Cir. 1999). 
1187 See United States v. Richards, 204 F.3d 177, 185 (5th Cir. 2000). 
1188

 See United States v. Alexander, 135 F.3d 470, 474 (7th Cir. 1998). 
1189 United States v. Slevin, 106 F.3d 1086, 1089 (2d Cir. 1996). 
1190 United States v. Josleyn, 99 F.3d 1182, 1185-87 (1st Cir. 1996) (affirming mail fraud conviction for kickbacks 
received in connection with national sales training seminars and dealer advertising programs for Honda dealers). 
1191 See United States v. Gole, 158 F.3d 166, 167 (2d Cir. 1998) (requiring defendant have specific intent to defraud 
to convict). 
1192 United States v. Copple, 24 F.3d 535, 545 (3d. Cir. 1994). 
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This element is often proven through circumstantial evidence1193 or disproven through the 

same.1194  Finally, a lack of knowledge can negate a finding of intent.1195 

Also relevant to a finding of intent is the defendant’s failure to take any steps to ameliorate the 

loss suffered by his actions.1196  Among the circumstances in which courts have found a 

sufficient showing of intent are:  evidence indicating that defendant attempted to conceal 

activity, especially when the defendant is a public official;1197 the defendant’s use of false 

statements or misrepresentations;1198 proof that another party suffered a loss as a result of the 

fraudulent scheme, although this factor is not itself dispositive;1199 and the defendant’s 

knowledge of an illegal activity.1200   

o Use of Mails 

Although section 1341 originally only applied to United States Postal Service mailings, 

the statute was amended in 1994 to include any private or commercial interstate carrier, such as 

Federal Express and the United Parcel Service.1201  The “use of mails” element requires that (1) 

                                                 
1193 See United States v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001) (explicating that specific intent may be inferred 
from the totality of the circumstances and does not need to be proven using direct evidence). 
1194 Copple, 24 F.3d at 545 n.16 (finding that the defendant may “introduce testimony of collateral transactions that 
tend to negate the requisite intent”). 
1195 United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997) (describing how because mail fraud is a specific intent 
crime, good faith defense is complete defense). 
1196 See Anderson v. United States, 369 F.2d 11, 15 (8th Cir.1966), cert. denied, 386 U.S. 976 (1967). 
1197 See United States v. Woodward, 149 F.3d 46, 57 (1st Cir. 1998) (providing that a state legislator’s intentional 
failure to disclose a conflict of interest arising from his acceptance of gratuities from lobbyist demonstrated his 
intent to deprive the public of his honest services). 
1198 See United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997). 
1199 Copple, 24 F.3d at 545 (“Proof that someone was victimized by the fraud is thus treated as some evidence of the 
schemer's intent.”), citing United States v. Heimann, 705 F.2d 662, 669 (2d Cir.1983) (“While technically the 
success or failure of a scheme to defraud is irrelevant in a mail fraud case, realistically, when the contested issue is 
intent, whether or not victims lost money can be a substantial factor in a jury's determination of guilt or 
innocence.”). 
1200 See United States v. Autuori, 212 F.3d 105, 116 (2d Cir. 2000) (holding knowledge of fraudulent activity meets 
scienter requirement); United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997) (discussing how the defendant, 
who solicited donations for purported charitable organization using the telephone, knew the organization was not 
legitimate, and thus had knowledge and intent necessary to sustain mail and wire fraud convictions).   
1201 Pub. L. No. 103-322, tit. XXV, § 250006, 108 Stat. 1796, 2087 (1994). 
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the defendant used, or caused mails to be used,1202 (2) for the purpose of and “in furtherance” of 

executing the scheme to defraud.1203  To be found liable for using the mails in furtherance of a 

scheme to defraud, a defendant need not personally send or receive mail, or contemplate that a 

mailing occur.1204  Instead, the defendant must “cause” the mail to be used, meaning he either 

foresaw the use of mail or acted “with knowledge that the use of the mails will follow in the 

ordinary course of business.”1205  Courts have held that one can prove the use of mails through 

both direct1206 and circumstantial evidence.1207 

o In Furtherance of the Scheme 

To “further” or be a part of a fraudulent scheme, the use of the mails need not be an 

essential aspect of the scheme, but only “incident to an essential part of the scheme . . . or a step 

in the plot.”1208  For example in Schmuck v. United States, the defendant was charged with 

orchestrating a scheme to defraud customers who based their automobile purchase decisions at 

least in part on low-mileage readings on tampered odometers.1209  Specifically, defendant 

marketed the cars to automobile dealers who would then sell the cars to individual buyers.1210  

Given this chain of sales, the scheme “did not reach fruition until the retail dealers resold the cars 

                                                 
1202 Pereira v. United States, 347 U.S. 1, 8 (1954). 
1203 Schmuck v. United States, 489 U.S. 705, 711 (1989). 
1204 Pereira, 347 U.S. at 8 (explaining that defendant caused mailing to occur when he delivered check to bank 
where it was mailed in ordinary course of business). 
1205 Id. at 8-9 (stating that when someone “does an act with knowledge that the use of the mails will follow in the 
ordinary course of business, or where such use can reasonably be foreseen, even though not actually intended, then 
he ‘causes’ the mails to be used”). 
1206 United States v. Brooks, 748 F.2d 1199, 1202-03 (7th Cir. 1984) (ruling that the introduction of envelope in 
which correspondence was mailed would constitute direct evidence). 
1207 An example of circumstantial evidence is routine business practice or office custom that identifies something as 
being sent or received through the mail.  See United States v. Mankarious, 151 F.3d 694 (7th Cir. 1998) (indicating 
that evidence that company routinely mailed invoices and recipient routinely date stamped mail upon receipt was 
sufficient to prove mail had been used). 
1208 Schmuck, 489 U.S. at 711 (citing Badders v. United States, 240 U.S. 391, 394 (1916)). 
1209 Id. at 711. 
1210 Id. 
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and effected transfers of title.”1211  Even though the title-registration mailings were not necessary 

to deceive either the retail dealers or the customers, the court found that the mailings were part of 

the fraudulent scheme because “they were necessary to the passage of title, which in turn was 

essential to the perpetuation of Schmuck's scheme.”1212  Thus, the Court found that the mailings 

were “incident to an essential part of the scheme” and satisfied the mailing element of section 

1341.1213 

Generally, a mailing will not be “in furtherance” of the scheme if the mailing occurred 

after the scheme reached fruition.1214  However, there is no “automatic rule that a deliberate, 

planned use of the mails after the victims’ money had been obtained can never be ‘for the 

purpose of executing [the defendant’s] scheme.’”1215  Indeed, in some situations, subsequent 

mailings may be chargeable, especially “when a mailing is designed to . . . lull the victims into a 

false sense of security.”1216  For example, in United States v. Sampson, defendants, who were 

officers and directors of a corporation, engaged in a scheme where they purported to help 

businessmen obtain loans or sell their businesses, but never did so after obtaining fees from the 

victims.1217  After receiving the fees and depositing them into the account, defendants would 

mail the salesmen “accepted applications” and letters promising the victims that their 

applications had been accepted and that defendants would perform the services.1218  After being 

                                                 
1211 Id. at 712. 
1212 Id. 
1213 Id. 
1214  See United States v. Maze, 414 U.S. 395, 402 (1974) (providing that the mailing of sales slips from vendor to 
bank occurred after fruition of scheme to defraud and did not further defendant's scheme to charge purchases to 
stolen credit card). 
1215

 United States v. Lane, 474 U.S. 438, 451-52 (1986). 
1216 Nirav Shah, Mail and Wire Fraud, 40 AM. CRIM. L. REV. 825, 842 n.119 (2003) (citing United States v. Griffith, 
17 F.3d 865, 874 (6th Cir. 1994)) (finding mailings chargeable if they are designed to reassure victims and make 
apprehension of defendants less likely); United States v. Sampson, 371 U.S. 75, 80 (1962) (holding that mailings 
sent to victims for purpose of “lulling by assurance that the promised services would be performed” after defendant 
had received victims' money were material to defendant's scheme).  
1217 Sampson, 371 U.S. at 80. 
1218 Id. at 78. 
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charged under section 1341, defendants alleged that these mailings were not “in furtherance of 

the scheme” because defendants had already received the money at that point, and therefore, the 

scheme had already reached fruition.1219  However, the Supreme Court held that the mailings 

were in furtherance of the scheme because “the signed copies of the accepted applications and 

the covering letters were mailed by the defendants to the victims for the purpose of lulling them 

by assurances that the promised services would be performed.”1220  Thus, the Court found that 

the defendants’ fraudulent activities took place before and after the defendants received the 

money, and that the mailings furthered their scheme under section 1341.1221 

o Good Faith Defense 

A defendant may be able to claim a defense of acting in good faith where he lacked the 

specific intent to defraud.1222  Because a conviction of mail or wire fraud requires a specific 

intent to defraud, a good faith defense is more probable when the prosecution cannot prove 

intent.1223  Specifically, a court may find that such an instruction is warranted when the 

defendant presents sufficient evidence to conclude that “the jury could reasonably find . . . that 

the defendant in good faith believed that the plan would succeed, that the promises made would 

be kept, and the representations carried out.”1224  If the defendant presents sufficient evidence to 

support the defense, he is entitled to a jury instruction on this theory.1225  The government, in 

                                                 
1219 Id.  
1220 Id. at 80-81. 
1221 Id.  
1222 United States v. Casperon, 773 F.2d 216, 223 (8th Cir.1985). 
1223 See United States v. Gole, 158 F.3d 166, 167 (2d Cir. 1998) (requiring defendant have specific intent to defraud 
to convict); United States v. Dunn, 961 F.2d 648, 650 (7th Cir. 1992) (holding defendant's good faith belief that 
business venture would be successful in long-term was not relevant to element of specific intent because belief did 
not negate the fact that he made misrepresentations and knew the statements were false when made). 
1224 United States v. Pappert, 112 F.3d 1073, 1076 (10th Cir. 1997).   
1225 United States v. Kimmel, 777 F.2d 290, 293 (5th Cir. 1985) (ruling that the defendant is entitled to good faith 
instruction when defense was that defendants actually believed they were entitled to money received from loans 
obtained through allegedly fraudulent applications). 
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rebuttal, may then present evidence of “other acts” to demonstrate fraudulent intent.1226  When 

“the court has already adequately instructed the jury as to specific intent,” a good faith 

instruction is unnecessary.1227   

o Statute of Limitations 

Generally, the statute of limitations on mail and wire fraud claims is five years.1228  

However, if the fraud affects a financial institution, the statute of limitations is extended to ten 

years.1229  The statute of limitations begins to run after completion of the last act in furtherance 

of the scheme.1230  In cases involving a conspiracy, the prosecution must show that the defendant 

was a member of the conspiracy at some point during the five years preceding the indictment in 

order to convict him under section 1341.1231 

• Wire Fraud Statute, 18 U.S.C. § 1343 

Similar to the mail fraud statute, the federal wire fraud statute, codified at 18 U.S.C. § 

1343, prohibits anyone from devising a scheme to defraud using “wire, radio, or television 

communication.”1232  Because section 1341 and section 1343 share the same language, in 

relevant part, the Supreme Court has held that the same analysis applies to both statutes.1233  

Thus, the requirements for a finding of wire fraud under section 1343 are:  “(1) the defendant 

knowingly participated in a scheme to defraud; (2) interstate wire communications were used to 

                                                 
1226 See United States v. Reddeck, 22 F.3d 1504, 1513 (10th Cir. 1994) (allowing admission of “other acts evidence” 
to establish intent). 
1227 See United States v. Given, 164 F.3d 389, 394-95 (7th Cir. 1999) (finding defendants charged with mail fraud 
were not entitled to instruction that good faith was complete defense where district court provided adequate 
instructions on specific intent element of mail fraud); United States v. Frega, 179 F.3d 793, 804 (9th Cir. 1999). 
1228 18 U.S.C. § 3282 (2003). 
1229 18 U.S.C. § 3293 (1994). 
1230 See United States v. Crossley, 224 F.3d 847, 859 (6th Cir. 2000) (holding statute of limitations begins to run at 
completion of scheme). 
1231 See id. at 859, 863.   
1232 18 U.S.C. § 1343 (2008).  But see United States v. Saathoff, 708 F.Supp.2d 1020 (S.D. Ca. 2010). 
1233 United States v. Mills, 199 F.3d 184, 188 (5th Cir. 1999) (citing Carpenter v. United States, 484 U.S. 19, 25 n.6 
(1987)). 
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further the scheme; and (3) the defendant intended that some harm result from the fraud.”1234  As 

with section 1341, a violation of section 1343 is punishable by a maximum fine of $ 1,000,000, a 

maximum imprisonment of thirty years, or both.1235 

The only difference in the application of the two statutes, therefore, is that section 1343 

covers fraudulent schemes that use “wire, radio, or television communication in interstate or 

foreign commerce,” while section 1341 covers schemes to defraud through the use of mail.  

Courts have found that “wire, radio, and television communications” covers a wide range of 

communication modes, including interstate telephone calls,1236 telex messages,1237 facsimile 

communications,1238 and information transmitted via computer modem.1239  Because the 

Commerce Clause limits Congress’s power over intrastate activities, the “interstate” requirement 

is a key element of section 1343.1240  In contrast, section 1341 does not possess an interstate 

commerce element because Congress has exclusive jurisdiction over the USPS.1241  Also, courts 

have found that mail sent through private carriers, which relate to interstate business, confer 

jurisdiction upon Congress, even if the mailings do not cross state lines.1242 

 

 

                                                 
1234 Id. 
1235 § 1343. 
1236 United States v. Griffith, 17 F.3d 865, 875 (6th Cir. 1994). 
1237 United States v. Miller, 904 F.2d 65 (D.C. Cir.1990) (presenting telexed copies confirming fraudulent 
documents as evidence). 
1238 United States v. Bryser, 954 F.2d 79, 88 (2d Cir.1992). 
1239 United States v. Otto, 103 F.3d 134, 1-2 (7th Cir. 1996). 
1240 United States v. Lindemann, 85 F.3d 1232, 1241 (7th Cir. 1996). 
1241  U.S. CONST. art. I, § 8, cl. 3.  See United States v. Elliott, 89 F.3d 1360, 1364 (8th Cir. 1996) (holding federal 
jurisdiction over USPS is sufficient to assert jurisdiction over intrastate postal service mailings). 
1242 United States v. Photogrammetric Data Servs., Inc., 259 F.3d 229, 247 (4th Cir. 2001) (“[J]urisdictional 
requirement of the mail fraud statute was satisfied because UPS was a commercial inter-state carrier and that, 
although the government could not establish that the invoices deposited for delivery with UPS actually traveled 
inter-state, such was not required.”) (abrogated on other grounds). 



Legal Analysis 

 228

E. No legal defense may be raised that would preclude investigation or 

prosecution of individuals who approved or facilitated the commission of 

torture.  

 
1. The “good faith reliance on advice of counsel” defense provided under DTA § 1004 
and MCA § 8 does not excuse top officials from criminal accountability for crimes 
against humanity.  
 
On December 30, 2005, President Bush signed into law the Detainee Treatment Act of 

2005 (“DTA”).  Contained in the legislation was a provision, which purports to give legal 

protection to individuals involved in the interrogation of detainees.1243  Section 1004 of the DTA, 

entitled “Protection of United States Government Personnel Engaged in Authorized 

Interrogations,” provides a legal defense to U.S. personnel, in any civil case or criminal 

prosecution, who engaged in conduct arising out of the detention or interrogation of detainees 

alleged by the President to be engaged in terrorist activities.1244   

 In order to benefit from the defense, the conduct in question must have arisen out of the 

U.S. agent’s “specific operational practices,” and must have been “officially authorized and 

determined to be lawful at the time that it was conducted.”1245  The Military Commissions Act  

(“MCA”) retroactively amended the DTA to provide that the reliance on advice of counsel 

defense contained in the DTA “relates to acts occurring between September 11, 2001, and 

December 30, 2005.”1246  It also amended the DTA to require the federal government to pay the 

cost of attorney’s fees related to any such civil or criminal action against U.S. personnel.1247  For 

the reasons described below, this defense does not protect U.S. officials or agents responsible for 

directing, authorizing, or approving the use of torture and similar crimes against humanity 

against detainees. 

                                                 
1243 See Detainee Treatment Act, P.L. 109-148, 19 Stat. 2680 § 1004(a) (2005). 
1244 Id.  
1245 Id. 
1246 Military Commissions Act, P.L. 109-366, 20 Stat. 2600 § 8(b) (2006). 
1247 Id. 
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i. Reliance upon the advice of counsel has long been rejected as a defense 
to crimes against humanity, and is likewise inapplicable to such crimes 
committed by top-ranking U.S. officials. 

 
 Section 1004 of the DTA provides: 

[I]n any civil action or criminal prosecution against an officer, employee, member 
of the Armed Forces, or other agent of the United States Government who is a 
United States person, arising out of [their] engaging in specific operational 
practices, that involve detention and interrogation of [detainees determined by the 
President to be associated with international terrorist activity], and that were 
officially authorized and determined to be lawful at the time that they were 

conducted, it shall be a defense that such [U.S. agent] did not know that the 
practices were unlawful and a person of ordinary sense and understanding would 
not know the practices were unlawful.  Good faith reliance on advice of counsel 
should be an important factor, among others, to consider in assessing whether a 
person of ordinary sense and understanding would have known the practices to be 
unlawful.1248 

 
This provision, in essence, provides a “just following orders” defense to prosecution for actions 

that were “officially authorized.”  While it does not explicitly appear to grant immunity to 

persons responsible for such conduct,1249 it has been interpreted by some to effectively grant 

immunity to U.S. officials responsible for creating or implementing detainee interrogation 

policies.1250   

 As a matter of both domestic and international law, individuals responsible for creating or 

implementing detainee torture policies are not immune to criminal accountability for their acts.  

Persons prosecuted for torture, in any jurisdiction, may not avoid responsibility for their crimes 

by alleging state-sponsored immunity or official state action defenses.  This principle was 

enunciated in the Nuremberg Charter after World War II, and has been confirmed by numerous 

treaties and international criminal accountability tribunals since then, primarily on the grounds 

                                                 
1248 Detainee Treatment Act, supra note 1243, § 1004(a) (emphasis added). 
1249 Section 1004(a) provides that “[n]othing in this section shall be construed to . . . provide immunity from 
prosecution for any criminal offense by the proper authorities.”  Id. 
1250 See, e.g., Patrick O. Gudridge, 9/11 Five Years on: A Look at the Global Response to Terrorism, 91 MINN. L. 
REV. 1473, 1509 (2007); Adam Zagorin, Exclusive: Charges Sought Against Rumsfeld over Prison Abuse, TIME 

MAGAZINE, Nov. 10, 2006, available at http://www.time.com/time/nation/article/0,8599,1557842,00.html.  
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that no status or position may be used to confer immunity from prosecution upon an individual 

for violations of fundamental international law, particularly international law that has attained jus 

cogens status.  This rule is premised upon the fact that torture is considered a crime against 

humanity, to which immunity is inapplicable as a general matter.  Additionally, only acts of an 

official nature are considered to be subject to immunity based on an act of state claim.  Torture 

can never qualify as an official act because it is universally considered ultra vires conduct 

prohibited by most national constitutions and laws, as well as by international law. 

 Following the atrocities of World War II, numerous alleged Nazi war criminals were put 

on trial before the Nuremberg Tribunal.  Under Article 8 of the Charter of the International 

Military Tribunal formed to prosecute and punish the major war criminals of the European Axis, 

“[t]he fact that the Defendant acted pursuant to an order of his Government or of a superior shall 

not free him from responsibility, but may be considered in mitigation of punishment if the 

Tribunal determines that justice so requires.”1251  This principle was echoed in the Principles of 

the Nuremberg Tribunal.  Under Principle IV, “[t]he fact that a person acted pursuant to an order 

of his Government or of a superior does not relieve him from responsibility under international 

law, provided a moral choice was in fact possible to him.”1252  The Judgment of the International 

Military Tribunal for the Trial of German Major War Criminals recognized that:  

[t]he provisions of this Article are in conformity with the law of all nations.  That 
a soldier was ordered to kill or torture in violation of the international law of war 

                                                 
1251 Charter of the Int’l Military Trib., set out in Agreement for the Prosecution and Punishment of the Major War 
Criminals of the European Axis (Nuremberg Charter), Aug. 8, 1945, art. 8, 58 Stat. 1544, 82 U.N.T.S. 279, 
available at http://www.unhcr.org/refworld/topic,4565c22538,4565c25f443,3ae6b39614,0.html.  
1252 Rep. of the Int’l Law Comm’n Covering its Second Session, June 5-July 29, 1950, Document A/1316, available 

at http://untreaty.un.org/ilc/publications/yearbooks/Ybkvolumes(e)/ILC_1950_v2_e.pdf.  Under a U.N. General 
Assembly Resolution, the International Law Commission (“ILC”) was directed to formulate the international law 
recognized in the Charter of the Nuremberg Tribunal would be relied upon by the Tribunal in its charter and 
judgments.   U.N. G.A. Res. 177 (II), 2 U.N. GAOR 2d Sess., U.N. Doc. A/505, at 111, 112 (Nov. 21, 1947), 
available at http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/038/84/IMG/NR003884.pdf?OpenElement.  Following this direction, the 
ILC formulated seven principles outlining the procedural and substantive rules to be followed by the Tribunal. 
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[has] never been recognized as a defense to such acts of brutality, though, as the 
[Charter] provides, the order may be urged in mitigation of the punishment.  The 
true test, which is found in varying degrees in the criminal law of most nations, is 
not the existence of the order, but whether moral choice was in fact possible.1253 
 

The standard applied in judging the validity of a superior orders defense, and its lack of force, 

was articulated in the Einsatzgruppen case, a prosecution brought pursuant to the post-war 

Control Council Law No. 101254 of defendants accused of numerous war crimes and crimes 

against humanity: 

The subordinate is bound only to obey the lawful orders of his superior and if he 
accepts a criminal order and executes it with a malice of his own, he may not 
plead Superior Orders in mitigation of his offense.  If the nature of the ordered act 
is manifestly beyond the scope of the superior's authority, the subordinate may not 
plead ignorance to the criminality of the order.  If one claims duress in the 
execution of an illegal order it must be shown that the harm caused by obeying 
the illegal order is not disproportionally greater than the harm which would result 
from not obeying the illegal order.  It would not be an adequate excuse, for 
example, if a subordinate, under orders, killed a person known to be innocent, 
because by not obeying it he himself would risk a few days of confinement.  Nor 
if one acts under duress, may he, without culpability, commit the illegal act once 
the duress ceases.1255 
 

 More simply, an alleged torturer may be held accountable for his crimes, regardless of his 

rank and regardless of claims of following orders.  While superior orders, under certain 

circumstances such as duress or the existence of threats to personal safety, may mitigate the 

punishment, they are not an excuse for the commission of torture or other crimes against 

humanity.1256  

                                                 
1253 Judgment of the Int’l Military tribunal for the Trial of German Major War Criminals (with the dissenting opinion 
of the Soviet Member), Nuremberg 30 Sept. and 1 Oct. 1946, available at 
http://avalon.law.yale.edu/imt/judlawch.asp.  
1254 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes Against Peace and Against 

Humanity (Dec. 20, 1945), available at http://avalon.law.yale.edu/imt/imt10.asp.  
1255 United States v. Ohlendorf et al., Military Tribunal II, Case 9, Opinion and Judgment of the Trib., Nuremberg: 
Palace of Justice (Apr. 8, 1948), at 77-81, available at 
http://www.nizkor.org/hweb/orgs/german/einsatzgruppen/esg/trials/sorders.html.  
1256 Id. 



Legal Analysis 

 232

 The rejection of immunity for war crimes by persons claiming the “just following orders” 

defense has since been adopted by numerous other tribunals, including the International Military 

Tribunal for the Far East;1257 the U.N. Draft Code of Offenses Against the Peace and Security of 

Mankind;1258 the International Tribunal for the former Yugoslavia;1259 the Statute of the 

International Criminal Tribunal for Rwanda;1260 and the International Criminal Court.1261  The 

CAT, which the United States has signed, ratified, and partially implemented into domestic law, 

follows the long historical precedent that the defense of “just following orders” is no defense to 

crimes against humanity.  The CAT states that it is unlawful for any individual to commit torture, 

regardless of whether “exceptional circumstances existed, such as a state of war, threat of war, or 

other public emergency, or whether the individual was acting on the orders of a superior officer 

or other government official.”1262  Thus, a U.S. official may not invoke immunity or the “just 

                                                 
1257 Art. 6, Jan. 19, 1946, T.I.A.S. No. 1589, 4 Bevans 20 (amended Apr. 26, 1946, 4 Bevans 27), available at 
http://www.jus.uio.no/english/services/library/treaties/04/4-06/military-tribunal-far-east.xml (“Neither the official 
position, at any time, of an accused, nor the fact that an accused acted pursuant to order of his government or of a 
superior shall, of itself, be sufficient to free such accused from responsibility for any crime with which he is 
charged, but such circumstances may be considered in mitigation of punishment if the Tribunal determines that 
justice so requires.”). 
1258 9 U.N. GAOR Supp. (No. 9), U.N. Doc. A/2693, reprinted in 45 AJIL 123, art. 4 (1954) (“The fact that a person 
charged with an offence defined in this Code acted pursuant to an order of his Government or of a superior does not 
relieve him of responsibility in international law if, in the circumstances at the time, it was possible for him not to 
comply with that order.”). 
1259 U.N. Doc. S/25704, Annex, reprinted in 32 I.L.M. 1192, art. 7 (1994) (“The fact that an accused person acted 
pursuant to an order of a Government or of a superior shall not relieve him of criminal responsibility, but may be 
considered in mitigation of punishment if the International Tribunal determines that justice so requires.”). 
1260 S.C. Res. 955, U.N. Doc. S/RES/955, Annex (1994), reprinted in 33 I.L.M. 1598, art. 6(4) (1994) (“The fact that 
an accused person acted pursuant to an order of a government or of a superior shall not relieve him or her of 
criminal responsibility, but may be considered in mitigation of punishment if the International Tribunal for Rwanda 
determines that justice so requires.”).  
1261 Rome Statute, supra note 18, art. 27(2) (“Immunities or special procedural rules which may attach to the official 
capacity of a person, whether under national or international law, shall not bar the Court from exercising its 
jurisdiction over such a person.”), art. 28 (adopted July 17, 1998) (stating that military commanders or persons 
acting in that capacity are criminally responsible for crimes committed by forces under his command or control), 
and art. 33 (rejecting a “just following orders” defense, whether orders were issued by a civilian or military official, 
except where the individual was legally obligated to follow orders, did not know the act was unlawful, and the order 
was not “manifestly unlawful,” and noting that orders to commit genocide or crimes against humanity are manifestly 
unlawful). 
1262 Convention Against Torture, supra note 13, art. 2.  
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following orders” defense in an action brought pursuant to 18 U.S.C. § 2340, the federal criminal 

statute implementing the United States’ obligations under the Convention Against Torture. 

ii. No person of ordinary sense and understanding would believe the 
practice of torture to be lawful. 

 
The critical part of the “reliance on advice of counsel” rule enacted in the DTA provides 

that “[g]ood faith reliance on advice of counsel should be an important factor, among others, to 

consider in assessing whether a person of ordinary sense and understanding would have known 

the practices to be unlawful.”1263  Under this defense, any question of “good faith reliance on 

advice of counsel” would go to the reasonableness of the individual’s reliance on legal 

advice.1264  Simply because legal advice authorized an individual to perform certain actions does 

not necessarily mean that the individual’s reliance thereon was reasonable, nor does it mean that 

a “person of ordinary sense and understanding would have known the practices to be 

unlawful.”1265   

In matters involving the torture of detainees, it is rather more likely that reliance upon 

legal advice authorizing the use of torture was unreasonable because, as previously discussed, 

torture is a universally prohibited crime, and may never be officially sanctioned by a 

government.  To do so would be ultra vires and contrary to both conventional and customary 

international law.1266  Moreover, as discussed extensively in this legal analysis section, U.S. 

federal courts have long held that torture and similar crimes against humanity, as well as war 

crimes, are unlawful under U.S. law.  Belief to the contrary is unreasonable given this extensive 

body of case law. 

                                                 
1263 Detainee Treatment Act, supra note 1243, § 1004(a). 
1264 See id. 
1265 Id. 
1266 See Jurist-Forum:  No Shelter for War Crimes ‘Within the Scope of Employment,’ available at 

http://jurist.law.pitt.edu/forumy/2008/01/no-shelter-for-war-crimes-committed.php.  
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iii. The “reliance on advice of counsel” defense is, in any event, 
unavailable to U.S. government officials in certain specific situations.  

 
Certain limitations in the language of section 1004 make the “advice of counsel” defense 

unavailable in a few specific situations.  First, the “advice of counsel” defense may not be 

invoked by individuals who directed or approved the commission of criminal acts without 

relying on legal advice.1267  Because the DTA only provides a defense for those individuals who 

relied upon the advice of legal counsel, naturally, the defense may not be invoked for situations 

in which the defendant acted without relying upon the advice of counsel.   

Second, the “advice of counsel” defense does not excuse crimes committed against U.S. 

citizens, nor does it apply to crimes committed against aliens never determined by the President 

or his designee to be engaged in or associated with international terrorist activity.1268  The advice 

of counsel defense only applies to individuals involved in the detention or interrogation of aliens.  

As such, it may not be invoked in cases involving the interrogation or detention of U.S. 

nationals.   

Likewise, the DTA specifically states that it applies to actions involving the “detention 

and interrogation of aliens who the President or his designees have determined are believed to be 

engaged in or associated with international terrorist activity that poses a serious, continuing 

threat to the United States, its interests, or its allies . . . .”1269  Crimes committed against 

individuals who were never determined by the President to fit this description or who were U.S. 

nationals may not be defended against using the “advice of counsel” provision of section 1004 of 

the DTA. 

                                                 
1267 See id. 
1268 See id. 
1269 Detainee Treatment Act, supra note 1243, § 1004(a). 
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iv. The “reliance on advice of counsel” defense is unavailable where the 
legal advice is solicited in furtherance of some criminal endeavor or where 
the attorney is involved in such a scheme.  

 
As a general rule, a defendant may not invoke his good-faith reliance upon the advice of 

counsel as a defense to prosecution.  However, he may claim that he relied upon such advice in 

order to prove or disprove his intent to violate the law.1270  The question of intent is ultimately 

one for the jury.1271  In order for a criminal defendant to successfully negate his specific intent by 

invoking the good faith reliance on advice of counsel defense, he must “show that he relied in 

good faith after first making a full disclosure of all facts that are relevant to the advice for which 

he consulted the attorney.”1272  Finally, the defendant must demonstrate that the attorney advised 

him as his counsel.1273 

Under a number of different circumstances, the defense may not be available to a 

defendant where the purpose of soliciting legal advice was, from the beginning, malicious or 

unlawful.1274  For example, if the defendant knew his conduct was unlawful prior to committing 

it, and was advised by an attorney that it was lawful, he may, despite the attorney’s advice, still 

be convicted for such conduct.1275  The “reliance on advice of counsel” defense is also 

unavailable where the defendant retained counsel to ensure the success of his scheme, or where 

the advice-giving attorney was, himself, part of the scheme.1276  For instance, if the defendant 

retained an attorney in order perpetuate some unlawful scheme, rather than simply to secure legal 

advice, he may not invoke the “advice of counsel” defense.1277  Likewise, if the attorney is a 

“partner in a venture, takes a share of the profits, or is ‘not a lawyer who had no interest save to 

                                                 
1270 United States v. Thaggard, 477 F.2d 626, 632 (5th Cir.1973), cert. denied, 414 U.S. 1064 (1973). 
1271 Pallas v. Zaharopoulos, 250 S.E. 357, 359-60 (Va. 1979). 
1272 United States v. Eisenstein, 731 F.2d 1540, 1543-44 (11th Cir.1984) (citations omitted). 
1273 United States v. Carr, 740 F.2d 339, 347 (5th Cir. 1984) (citation omitted). 
1274

 Thaggard, 477 F.2d at 631-32. 
1275 Id. at 632. 
1276

 Carr, 740 F.2d at 347. 
1277 Id. 
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give sound advice for a reasonable fee,’” the defendant may not invoke the “advice of counsel” 

defense.1278   

v. The non-derogable prohibition against torture precludes top-ranking 
officials from invoking “necessity” or “self-defense” in response to 
criminal charges for committing or conspiring to commit torture. 

  
Despite U.S. government officials’ assertions that the authorization and use of torture and 

other criminal conduct against detainees was “necessary” or done in “self-defense,” these 

defenses may not be invoked in response to criminal prosecutions for such conduct.  For 

instance, under the Convention Against Torture, “[n]o exceptional circumstances whatsoever, 

whether a state of war or a threat or war, internal political instability or any other public 

emergency, may be invoked as a justification of torture.”1279  Similarly, under the Rome Statute 

of the International Criminal Court, a person might not face criminal culpability if he:  

acts reasonably to defend himself or herself or another person or, in the case of 
war crimes, property which is essential for the survival of the person or another 
person or property which is essential for accomplishing a military mission, against 
an imminent and unlawful use of force in a manner proportionate to the degree of 
danger to the person or the other person or property protected. The fact that the 
person was involved in a defensive operation conducted by forces shall not in 
itself constitute a ground for excluding criminal responsibility under this 
subparagraph . . . .1280 

 
If federal courts are to accord any meaning to the Charming Betsy rule, neither necessity nor 

self-defense claims may be invoked by U.S. government officials to evade criminal liability for 

the abuse of detainees in violation of federal law. 

Then Office of Legal Counsel attorney Jay Bybee claimed in his August 1, 2002 memo 

that the necessity defense “could be successfully maintained in response to an allegation of a 

                                                 
1278 Id. 
1279 Convention Against Torture, supra note 13, art. 2(2). 
1280 Rome Statute, supra note 18, art. 31(1)(c). 
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Section 2340A [torture] violation.”1281  Although he relies extensively on a Supreme Court case, 

United States v. Bailey, to support his position that the necessity defense could be invoked to 

justify torture, Mr. Bybee failed to note in his opinion that the Supreme Court also held in the 

same case that “if there was a reasonable, legal alternative to violating the law, ‘a chance both to 

refuse to do the criminal act and also to avoid the threatened harm,’ the defenses will fail.”1282  

This same rule was codified in October 2001 by the International Law Commission, which 

posited that “a state may invoke necessity as a ground precluding wrongfulness if, among other 

things, the act taken is the only [means] for the State to safeguard an essential interest against a 

grave and imminent peril.”1283  As described previously, alternative interrogation methods other 

than torture were always present and available, and were sometimes used by U.S. agents and 

officials.1284   

Mr. Bybee also claimed in the same memo that U.S. government officials accused of 

committing torture also might claim that they were acting in “self-defense” of the United 

States.1285  This claim does not excuse or immunize officials responsible for authorizing torture 

or other crimes against humanity.  As mentioned above, the Convention Against Torture grants 

no exceptions to the prohibition of torture.  In fact, it prohibits any derogation from the universal 

prohibition of torture.  Therefore, the commission of torture under any circumstances may not be 

justified, excused, immunized, or otherwise permitted.1286  Significantly, the Office of Legal 

                                                 
1281 Aug. 1, 2002 Bybee Memo, supra note 135, at 40. 
1282 United States v. Bailey, 444 U.S. 394, 410 (1980) (citation omitted).  See also United States v. White, 552 F.3d 
240, 247 (2d Cir. 2009). 
1283 Rep. of the Int'l Law. Comm'n 53d sess. Text of the Draft Articles on Responsibility of States for Internationally 
Wrongful Acts, U.N. Doc. A/56/10, U.N. GAOR, 56th Sess., Supp. No. 10, at 43 (Oct. 1, 2001). 
1284 See, e.g., What Went Wrong: Torture and the Office of Legal Counsel in the Bush Administration before the S. 

Judiciary Comm., May 13, 2009 (Testimony of Ali Soufan), available at 
http://judiciary.senate.gov/hearings/testimony.cfm?id=3842&wit_id=7906.  
1285 Bybee Memo, supra note 135, at 42-46. 
1286 The attempt by governments to immunize itself for prior acts of torture through self-amnesty is a prime example 
of this concept.  The Inter-American Commission has consistently denounced previous attempts by other countries 
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Counsel later rescinded Mr. Bybee’s claims in a replacement memorandum, noting that “[t]here 

is no exception under the statute permitting torture to be used for a good reason.”1287  Under U.S. 

law, too, the Bybee memo contorts the meaning of the “self-defense” principle.  At common law, 

a defendant could claim reasonable defense of another if he could show that under similar 

circumstances, he also would be able to use force in his own defense.1288  The defendant must act 

in defense of another out of “a reasonable fear of imminent danger of great bodily injury to a 

third party.”1289  The purpose of the self-defense and defense-of-others principle is to allow an 

individual to prevent imminent harm to himself or another.  The defense of others principal 

cannot apply, then, where the use of force is directed against someone other than the source of 

                                                                                                                                                             
to declare self-amnesties for major human rights abuses “by which the sovereign grants itself a pardon for its own 
crimes, thereby creating a state of impunity and illegality, flagrantly contradicting the original purposes of the 
institution of amnesty.”  Report on the Situation of Human Rights in Peru, ¶ 220, Inter-Am. C.H.R., OEA/Ser. 
L/V/II.106 doc. 59 rev. (2000).  This attempt to provide legal immunity for torture was considered to be 
incompatible with Articles I, XVIII, XXV, and XXVI of the American Declaration, as well as similar statements of 
these rights in other international documents, such as the International Covenant on Civil and Political Rights and 
the Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment or Punishment.  Id.  
These attempts to immunize illegal behavior and excuse torture undercut a nation’s ability to carry out its obligation 
of enforcing human rights violations.  Report on the Situation of Human Rights in Peru, n.5, Inter-Am. C.H.R., 
OEA/Ser./L/V/II.95 doc. 7 rev. (1996).    
 For many years, countries in the Americas, including Argentina, Chile, El Salvador, Peru, and Uruguay, 
have attempted to shield their government officials and military personnel from liability for acts of torture and other 
human rights abuses, claiming the abuses were necessary in the interests of national security and stopping terrorism, 
thereby justifying a grant of amnesty for officials committing abuses.  Case 10.247, Inter-Am. C.H.R., 
OEA/Ser./L/V/II doc. 5 rev. (2001); Report 82/00, Cases 11.528 and 11.601, Inter-Am. C.H.R., 
OEA/Ser./L/V/II.111 doc. 20 rev. (2000); Report No. 136/99, Inter-Am. C.H.R., OEA//V/II.106 doc. 6 rev. (1999); 
Report 1/96, Case 10.559, Inter-Am. C.H.R., OEA//V/II.95 doc. 7 rev. (1996); Report 36/96, Case 10.843, Inter-
Am. C.H.R., OEA/Ser./V/II.95 doc. 7 rev. (1996); Report 34/96, Cases 11.228, 11.229, 11.231, and 11.282, Inter-
Am. C.H.R., OEA/Ser./V/II.95 doc. 7 rev. (1996); Report on Situation of Human Rights in El Salvador, Inter-Am. 
C.H.R., OEA/Ser./V.88 doc. 9 rev. 1 (1994); Report 29/92, Cases 10.029, 10.036, 10.145, 10.305, 10.372, 10.373, 
10.374, 10.375, Inter-Am. C.H.R., OEA/Ser./L/V/II.83, doc. 14 corr. 1 (1992-93); Report 28/92, Cases 10.147, 
10.181, 10.240, 10.262, 10.309, 10.311, Inter-Am. C.H.R., OEA/Ser./L/V/II.83, doc. 14 corr. 1 (1992-93).  Each 
time, the Inter-American Commission, with the support and encouragement of the United States, has made clear that 
self-amnesty laws are inconsistent with regional and international human rights standards, holding that they are 
incompatible with member States’ “obligation to prevent, investigate, and punish all violations of human rights 
guaranteed by the Convention, and because an amnesty law tends to undercut the state’s competency to carry out 
this obligation.”  Report on the Situation of Human Rights in Peru, n.5, Inter-Am. C.H.R., OEA/Ser./V/II.95 doc. 7 
rev. (1996).   
1287 Memorandum from Daniel Levin, Acting Assistant Att’y Gen., to James Comey, Deputy Att’y Gen., Re:  Legal 
Standards Applicable Under 18 U.S.C. §§ 2340-2340A (Dec. 30, 2004), available at 
http://www.usdoj.gov/olc/18usc23402340a2.htm.  
1288 United States v. Grimes, 413 F.2d 1376, 1379 (7th Cir. 1979). 
1289 Solano v. Felker, No. CV 07-4371-PA(RC), 2008 WL 5146642, *4 (C.D. Cal. Dec. 8, 2008).  
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impending harm.  That is, although a detainee locked up in prison might have information about 

an imminent attack, he cannot reasonably be considered the source of imminent harm.  Thus, an 

interrogator seeking to torture information out of the detainee could not reasonably respond to 

allegations of torture using the defense of others or self-defense principle.  Mr. Bybee recognized 

that detainees held in U.S.-run detention facilities did not pose the level of threat required in 

order to justify a claim of “self-defense” in his memo when he wrote: 

Self-defense as usually discussed involves using force against an individual who 
is about to conduct the attack. In the current circumstances, however, an enemy 
combatant in detention does not himself present a threat of harm.1290

 

                                                 
1290 Aug. 1, 2002 Bybee Memo, supra note 135, at 44. 
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V. Conclusion 

This report outlines the domestic and international prohibitions on the use of torture and 

other cruel, inhuman, and degrading treatments, the specific actions taken by high-ranking 

officials to avoid those prohibitions, and the consequences of violating them.  It is the actions of 

these culpable high-ranking officials, specifically in authorizing coercive interrogation practices 

that amounted to torture, that directly resulted in members of the U.S. military and the CIA 

committing the abhorrent acts detailed in this report.  These individuals created a new system of 

detention under which brutalities, such as waterboarding, sodomy, extreme sleep deprivation, 

sexual humiliation, and beatings, were officially approved and occurred with regularity.  The 

Bush Administration’s rationale for this system of interrogation was that the President was free 

to take any action that he deemed necessary against alleged “enemy combatants” as part of the 

so-called “War on Terror.”  

While candidate Obama attacked the Bush Administration for placing itself above the law 

and promised substantial reforms in the country’s counter-terrorism policies, President Obama’s 

actions have fallen short by failing to provide accountability for the torture that occurred during 

the previous administration.  Many actions taken by President Obama indicate his desire to break 

with the Bush Administration’s lawless ways, such as the closure of CIA secret prisons, the bar 

on the use of “enhanced interrogation techniques,” and the promise, although yet unfilled, to 

close the prison at Guantánamo Bay.  However, the professed desire of the Obama 

Administration to look forward, not back, should not be indulged.  The Obama Administration 

has refused to conduct a criminal investigation as required by the Convention Against Torture 

where there are credible allegations that a person within our jurisdiction has committed torture.  

The Obama Justice Department failed to act on the recommendation by the Office of 
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Professional Responsibility that the Justice Department lawyers who drafted the “torture memos” 

be referred to their bar associations for appropriate disciplinary action.  And despite repeated 

requests from members of Congress, non-governmental organizations both domestically and 

internationally, civil society, and others, the Obama Administration refuses to authorize a 

commission to investigate the previous administration’s actions which clearly violated both 

international and domestic prohibitions against torture.  The failure to investigate the acts 

provides them with an unacceptable veneer of legitimacy and increases the possibility that 

similar acts of torture will be repeated and further institutionalized.  Acts of torture are 

indefensible.  Allowing these acts to stand with impunity undermines the rule of law and the 

nation's standing in the international community. 

A. U.S. government documents and admissions by current and former government 

officials offer clear evidence that an investigation into allegations of torture is 

warranted. 

 

John Yoo and Robert Delahunty laid the groundwork for the Bush Administration’s 

system of detention and interrogation in their initial legal memorandum that stripped detainees of 

protections under the Geneva Conventions.  Labeled as “enemy combatants,” a term created by 

the Bush Administration, detainees were precluded from protection under Common Article 3 of 

the Conventions, which is considered under customary international law to be a baseline level of 

protection available in every type of conflict in the world.  Despite Common Article 3’s explicit 

prohibition of torture, President Bush himself authorized the formation of CIA “black sites” 

abroad, where the United States took prisoners to be imprisoned and interrogated free from the 

constraints of U.S. law and in total secrecy.   

At the same time, U.S. government officials sought to reverse-engineer interrogation 

techniques based on the SERE techniques used by the U.S. military to train personnel for 
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situations in which they are held and interrogated by enemy forces.  The resulting techniques 

were designed to inflict severe psychological distress on detainees.  Approval for these 

techniques came when the OLC issued the “torture memos.”  The CIA had requested a ruling on 

the legality of several proposed interrogation methods to be used on detainees, including whether 

they legally could be used in combination with each other.  OLC lawyers approved every 

proposed technique, including using certain techniques in combination. 

Following the capture of John Walker Lindh, Department of Defense General Counsel 

William Hayes II ordered interrogators to “take the gloves off” in their treatment of Lindh.  This 

order resulted in the withholding of food, sleep deprivation, death threats, refusal of medical 

care, and denial of access to the International Committee of the Red Cross.  Both President Bush 

and Vice-President Cheney have publicly admitted approving the use of waterboarding as an 

interrogation technique.  Perhaps even more alarming, Susan J. Crawford, in her capacity as 

Convening Authority for the Military Commissions held at Guantánamo Bay, declared that the 

United States had tortured detainee Mohammed al-Qahtani.  These several incidents, which are 

merely exemplary of numerous others discussed in great detail in the history section of this 

report, coupled with the “torture memos” themselves, show a pattern of conduct in which illegal 

interrogation techniques, resulting in cruel, inhuman, and degrading treatment and torture, were 

carried out as official administration policy.   

B. U.S. government officials violated both domestic and international law when they 

adopted harsh interrogation measures which led to torture. 

 
Both Common Article 3 and the Third Geneva Convention prohibit torture of prisoners.  

The War Crimes Act makes it an offense to commit certain war crimes designated as grave 

breaches of the Geneva Conventions.  Additionally, the federal criminal torture statute (18 

U.S.C. § 2340), known as the “Torture Act,” prohibits the use of torture and provides for 
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punishment of those who inflict severe physical or mental pain on others.  In addition to 

violating the above statutes, several individuals could be held liable under the federal conspiracy 

statute (18 U.S.C. § 371).  This section provides that those conspiring to commit an offense 

against the United States or conspiring to defraud the United States may be held liable.  No legal 

defense may be mounted to prevent investigation of those responsible for the Bush 

Administration’s use of torture.  The Detainee Treatment Act of 2005 claims to provide such a 

defense to officials involved in the so-called “War on Terror.”  However, several international 

bodies have rejected any reliance on advice of counsel as a valid defense to committing crimes 

against humanity, including torture.  

C. The Attorney General should appoint a Special Counsel to investigate and prosecute 

allegations of torture by the U.S. government. 

 

Department of Justice regulations indicate that the Attorney General should appoint a 

Special Counsel when:  1) a criminal investigation is warranted; 2) a conflict of interest exists 

within the Department of Justice; and 3) the public interest supports investigation.  The nature, 

number, and severity of the offenses alleged in this report demands investigation.  In this case, 

the OLC drafted some of the most important memoranda regarding the detainee interrogation 

program, establishing at least the appearance of a conflict of interest.  U.S. citizens deserve to 

know what actions were taken by their government and if those actions constituted a violation of 

the law.  Appointment of a Special Counsel is the most appropriate way to investigate, prosecute, 

and prevent actions like these from re-occurring in the future.  

D. If the Attorney General fails to appoint a Special Counsel, Congress should enact a 

Commission of Inquiry to investigate allegations of torture.  

 

Congress may enact a Commission of Inquiry through legislation or through 

congressional resolution.  Given the Obama Administration’s persistent reluctance to investigate 
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allegations of torture, a congressional resolution is the most likely way that a Commission of 

Inquiry would be created.  There are several factors that would make a Commission of Inquiry 

effective in its task.  

The Commission should have clearly defined objectives, powers, timeframe, and 

composition.  This structure will ensure that its actions are transparent to the greatest degree 

possible.  The Commission also must be completely independent and adequately resourced to 

avoid any influence.  It should be composed of credible experts who have specific expertise in 

human rights law and the law of war and who have been granted clearance to view classified 

information. The Commission should have the power to investigate all agencies and levels of 

government and should have access to any locations it desires.  In addition, the Commission 

should have the power to seek assistance of law enforcement and provide protection for 

witnesses, if necessary.  Subpoena power is also essential to the Commission’s ability to 

effectively investigate allegations of torture.  All victims should have the opportunity to testify 

before the Commission and have their stories heard.  Finally, the Commission should issue a 

final, public report of its findings.  

The existence of a Commission of Inquiry, while a positive step, should not preclude 

legal action in the future or serve as a means to prevent the release of information.  The acts 

committed by certain high-ranking government officials in furtherance of the so-called “War on 

Terror” have undercut over fifty years of efforts to institute international protections against 

torture and cruel, inhuman, and degrading treatment.  The decision by high-ranking Bush 

Administration officials to promote an interrogation and detention program that caused grave 

injury both to individual suspects and to the United States’ reputation as a nation of laws is a 

black mark on the nation’s reputation.  Appointing a Special Counsel or creating a Commission 
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of Inquiry would be an important first step toward restoring the rule of law and preserving this 

country’s historical commitment to human rights.  Too much evidence has accumulated and too 

many victims have been ignored.  The first step to accountability must happen now.
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16, 22, 43-45, 58, 66, 69, 76, 90-92, 94-98, 
111, 241-42 
    see Joint Personnel Recovery Agency 
serious bodily injury, 78, 116, 120, 122-23, 
128-31, 134, 150-52, 182-84, 186-88, 191-
97, 238 
sexual abuse, 1, 4, 18, 76, 83, 107, 116, 118, 
127, 129, 131, 137, 169, 180, 182, 186, 189-
93, 240 
    see torture 
Slahi, Mohamadou Walid, 82-83 
    see detained persons 
sleep deprivation, 14, 16, 18, 22, 45-46, 58-
61, 67-68, 70-71, 76, 79, 81, 85-86, 88-89, 
93, 99, 102, 105-07, 109-12, 126-27, 137, 
138, 146, 240, 242 
    see enhanced interrogation techniques 
sodomy, 127, 240 
    see torture 
solicitation, 4, 118, 159-65 

Southern Command (SOUTHCOM), 15, 73, 
77, 83, 86, 101, 103 
Special Counsel, 2, 9, 20, 22-23, 26-31, 34-
37, 49, 243-45 
    see also Attorney General 
    authority, 20, 36-37 
conflict of interest, 2, 20, 23-25, 29, 32-33, 
36, 243 
    precedent, 31-32, 34 
Special Mission Unit Task Force (SMU), 
84-85, 87-96, 99-100, 104, 108-109, 111-13 
stalking, 18, 118, 193-98 
statute of limitations, 150-52, 156, 226 
stress positions, 15, 16, 18, 45, 61, 67, 70-
71, 73-75, 77, 79, 83, 85, 88-90, 92-93, 99-
100, 105-12, 126, 136, 138, 146  
    see enhanced interrogation techniques 
substantial bodily injury, 183-84 
State Department, 41, 50, 55-56, 155 
 
Taft IV, William, 50, 55-56, 82  
    see government official 
Taliban, 8-9, 12, 47, 49, 51-56, 83, 130 
    see detained persons 
Tenet, George, 58, 64, 139  
    see government official 
terrorism, preventing, 145-46, 238 
        see self-defense 
        see necessity 
Thailand, 57, 66 
    see black sites 
    see rendition 
torture 
    see also cruel and inhuman treatment 

beating, 1, 4, 18, 46, 61, 77, 90, 96, 125-
27, 136  181, 240 
rape, 18, 116, 122, 125-27, 130-31, 180 
sexual abuse, 1, 4, 18, 76, 83, 107, 116, 
118, 122, 127, 129, 131, 137, 169, 180, 
182, 186, 189-93, 240 

    sodomy, 127, 240  
    waterboarding, 1, 14-15, 17, 23, 25,  

38-39, 46, 58, 60-62, 65-68, 71, 73, 75,   
79-80, 135-36, 138, 146, 149, 151, 154, 
240, 242 

torture memorandum, 3-4, 136, 154, 241-42 
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    see advisory memorandum 
 
use of dogs, 71, 74-75, 77, 82, 85-86, 88-90, 
99-100, 102, 105-08, 110-12, 138, 151 
    see enhanced interrogation techniques 
use of mails, 118, 174, 193-94, 198, 219-27 
 
Vienna Convention Law of Treaties, 13, 
132-33 
    see good faith compliance 
 
War Crimes Act, 4-5, 18, 42, 48-49, 51, 
116-27, 130-34, 153, 168, 186,  242 
    definition 
        cruel and inhuman treatment, 124-25 
        mutilation or maiming, 130 
        rape, 131 
        severe physical or mental pain or  
        suffering, 125-27 
        serious physical pain or suffering, 127- 
        28 
        serious mental pain or suffering, 128-    
        29 
        sexual assault or abuse, 131-32 
        torture, 123-24 
    Geneva Conventions conflict, 119-21 
    mens rea, 124, 173 
War on Terror, 8, 27, 38, 46, 55, 102, 114, 
141, 144, 156, 240, 243, 244 
waterboarding, 1, 13-15, 17, 23, 25,  
46, 60-62, 65-68, 71, 73, 75, 79-80, 135-36, 
139, 147, 149, 152, 154, 240,  
    see enhanced interrogation techniques 
    see also torture 
wire fraud, 118, 203, 219-22, 225-27 
Wood, Carolyn, 87, 100-02, 104, 106  
    see military official 
 
Yoo-Delahunty Memo, 9, 22, 49-53, 55, 241 
    see advisory memorandum 
Yoo, John, 9, 22, 49-53, 55, 65-68, 78, 97-
98, 139, 141, 146, 149, 241 
    see government official 
 
Zubayda, Abu, 14, 57-68, 138 
    see detained person 
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